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The Long Path
Towards the World Federation

The perspective of world federalism has always been present in the
history of federalist thought since Kant. Indeed federalism, as the
institutional prerequisite for the achievement of peace through the
overcoming of the sovereignty of the state, can be fully developed only
in a global framework. For this reason, European federalism has con-
ceived of, and increasingly emphasised over the decades, the idea of the
creation of a European federation as the first step of the federalist phase
of world history: a phase which is destined to complete itself through the
foundation of the cosmopolitical federation.

In this perspective, the European federation necessarily comes to be
regarded as a provisional state whose legitimacy is compromised by a
sort of insurmountable internal contradiction. In this respect, the Euro-
pean federation finds itself in sharp contrast with the national state, which
has always presented itself to its citizens, and continues to do so even
now, with seeming coherence, as the political expression of the division
of mankind into groups that are united within themselves (and separate
one from the other) by a natural and therefore eternal bond; their le-
gitimacy lies precisely in the correspondence of the state with each and
every member of the kin-groups which mankind is made up of. The nature
of this justification of the size of the state has also legitimised its structure,
since the political expression of a group with a unique identity can not but
reflect its natural homogeneity by adopting a unitary and centralised
structure.

It is true that the idea of the nation is a myth, which is destined not to
survive the people’s gaining of awareness of its essential falseness. Yet
this is a myth which, for as long as it has survived, has represented a
formidable instrument for mobilising citizens’ support for the powers-
that-be and hence for endowing the state with a legitimacy which, while
certainly fictitious (since based on a lie), has proved to be solid and
lasting.
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This can not happen with the European federation since it will be born
precisely out of the overcoming of the nation. It can not but possess a
federal structure, in which the national, regional and local levels will keep
(or recuperate) a marked capacity for being the reference point of the
loyalty of citizens and therefore will exercise a decidedly centrifugal
force. Moreover the federation will not present itself, at least in the
moment of its creation, as the political expression of a human community
which is defined by the possession by its members of certain natural
characteristics, or characteristics which are felt to be such, that can permit
the a priori demarcation of its borders; on the contrary, the federation will
be an open community with uncertain boundaries.

On the other hand, the European federation will be a state, and the
state is the political organisation of a people. The perspective of uniting
a still undefined number of European nations in a federation therefore
poses unavoidably the problem of the identity of the European people, as
the basis of its legitimacy.

Atthis point itis necessary to deal with the contradiction between the
world dimension of federalist legitimacy and the regional dimension of
the European federation, whatever its borders are destined to be. This is
a contradiction at the heart of which lies the fact that the very concept of
the people, once purified of the contaminating idea of the nation, can be
fully actualised only at the world level: in other words, the only people
who will fully possess the right to call itself such will be the world federal
people. The world federal people will have as the basis of its own identity
the awareness on the part of its members of being united by a bond which
is immensely stronger than any regional-sized affinity: that constituted
by their common membership of the human race.

This contradiction has always existed, yet until the present it has been
concealed by a myth, the most recent expression of which has been
precisely the nation and whose function has been that of hiding from the
collective awareness the fact that the “general interest” of which the
national state claims to be the bearer and interpreter is nothing other than
the special interest of a small part of mankind and as such represents the
very negation of the common good of the human race.

Yet if this is true and if therefore any form of legitimisation of a
regional-sized sovereign power can not but be based on a myth, does this
mean that the European people which is now in the making is alsoamyth?
The federalist answer to this question is negative, because Europe will
findits legitimacy in the awareness of possessing amission, whose nature
will be inherent to the method of its creation: precisely that of providing
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the world with the example of the practical overcoming of national
sovereignty by encouraging the transformation of the large groups of
states which are taking shape in all parts of the world into federations; and
in this way preparing the conditions for the transformation of the UN into
areal world federal government. The identity of the European people-in-
the-making is therefore a purely negative identity, which is limited to the
fact of being the agent of its own overcoming, that is, the embryo of the
world people.

* ok %

There is no doubt that this is the historical meaning of the creation of
the European federation and that it has its roots in the slow butinexorable
crisis of sovereignty, which in turn is based on the spreading of the
perception that the world by now consists of a single community of des-
tiny. The issue therefore is not whether the world heads toward its own
political unity, but when and how this process will come about.

Now, everything indicates that this will be a long-term process and,
as such, tortuous and difficult, marked by periods of deadlock, crisis and
regression. Gorbachev’s period of leadership of the then Soviet Union
could have encouraged thoughts of a sharp acceleration of the course of
history and the creation within a historically brief span of time of the
conditions for the substantial convergence of the raisons d’état of the
great powers of the North of the world. This would have radically
transformed the facts of the world balance. In this context, Europe would
have acted as a catalyst, by providing an example of openness, pluralism
and peaceful co-operation with the other peoples of the world, and would
have proposed through its actions a new form of civil co-habitation,
which is able to impose itself by employing as its sole instrument the
policy of the enlargement of the sphere of state solidarity and the
promotion of unity wherever possible, to the point that the transfer of the
armies of the member states to the federal government is rendered
unnecessary.

Yet unfortunately the Gorbachev era has long gone, and with it the
illusion that the process of world unification can be achieved rapidly.
This can not but have an impact on the kind of state to which Europe will
have to resort in order to fulfil its historic mission. In particular, it is no
longer possible to propose the idea of a sort of incomplete state, which
tends progressively to extend itself geographically and postpones its
institutional completion until the end of the process. Europe will have to
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face its mission over the long term, in a political context that will not be
able to avoid severe conflicts and in which there will be no lack of
pressures toward the disintegration of its own federal order.

k sk ok

It remains true that the creation of the European federation will bring
about the marked acceleration of the weak unification processes currently
underway in other regions of the world, such as NAFTA, MERCOSUR,
ASEAN and others, and will direct them towards federal solutions.
Likewise it remains true that the presence on the world stage of a new
great state that is both open and responsible will make the UN more
effective. Yet it is also true that today some of the largest unified areas of
the world are still extremely far from the prospect of becoming active
participants in the process of world federal unification, rather than being
obstacles along the path toward its realisation. Russia is prey to distur-
bances whose outcome is unpredictable and does not seem to be evolving
towards a peaceful and democratic internal balance. China is ruled by an
uncompromising totalitarian regime. India, despite possessing a demo-
cratic government, has to face enormous demographic, economic and
religious problems and tries to mitigate (or at least to conceal) their
seriousness by resorting to nationalism in order to pursue a power policy
in its own region. Even the United States does not seem able to escape
from the choice between the equally ruinous options of imperialism and
isolationism. And in the rest of the world there exist areas, such as South-
East Asia, where a full-scale arms race is underway, and others, such as
Africa, which are dominated by chaos and anarchy.

Certainly, the progress of history is subject to a continuous accelera-
tion and many changes will presumably occur earlier than we imagine.
Yet it should not be forgotten that the European unification process,
which nevertheless is led by democratic states with acomparable level of
economic development and by peoples who possess a substantially
common culture, even in its different national expressions, has not yet
achieved its federal outcome after a fifty year-long process and must face,
in the decisive phase which it is now entering, serious difficulties which
are endangering its successful conclusion. For this reason, while accept-
ing that it is not possible to predict the future and that the historical
process is bound to undergo further accelerations, it seems reasonable to
start from the assumption that the path toward world unification will be
a century-long process.
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This leads to the conclusion that Europe’s difficult mission of
providing a model for the federal unification of other regions of the
planet, and finally for the cosmopolitical federation, will have to be
supported by a state structure which is strong enough to contribute to the
pacification of the rest of the world, also with the means of power politics,
when the methods of co-operation and example prove to be insufficient,
and to resist the pressures toward disintegration which will emerge in
periods of regression.

* 3k sk

The above considerations will affect both the institutions and the
foundations of legitimacy of the European federation. Today many
Europeanists are motivated by the concern not to worry those who see
Europe above all as a threat to national “identities” and bend over
backwards to assert that the Union’s European level of government
should be lean, even extremely so: it should dispose of only a negligible
budget, should renounce having a peripheral administration and, as far as
defence is concerned, remain for along time at the inter-governmental co-
operation stage. The object here is certainly not to oppose this concept
with the idea of a fortress Europe, of an aggressive and closed power,
which places its own sacred egoism before its universal mission. Yet the
reflections on what structure to give the European federation will have to
take into account the difficulties and length of the path toward the
political unity of mankind and of the fact that in order to be equal to its
historical task, Europe, in addition to being a pluralistic state, will also
have to be endowed with great institutional solidity, open to the rest of the
world, yet supported by the strong approval of its citizens. Likewise while
the main instrument of its foreign policy will certainly be the message of
unity that it will be able to transmit both by the example that it will present
and by the economic co-operation and cultural openness it will offer to
the rest of the world, yet it will have to accept the consequences of the fact
that it will nevertheless be a sovereign state in a world of sovereign states
and putitselfin a position to be able to guarantee its security as a condition
of its being able to spread the values which it represents.

It seems necessary to conclude, therefore, thatin the phase which will
precede the foundation of the world federation, the European identity will
be characterised by a basic ambiguity. Europe will take responsibility, in
as much as it represents the first step of the federal phase of world history,
for the general interest of mankind; yet at the same time it will be forced
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by its nature as a sovereign state to protect and promote its own special
interests. Hence, all of its great decisions will come about through the
difficult solution of the permanent conflict between raison d’état and
raison fout court. This conflict will at times be mitigated by the fact that
the endless increase of interdependence, the contradictions which derive
from it, and the historical evidence of the possibility to realise institu-
tional means through which it can be governed democratically will
encourage the creation of a degree of convergence among the raisons
d’état of the great regional federations on which the new world balance
will rest. Nevertheless it is difficult to imagine that such a convergence
will prove stable and lasting, like that between the raisons d’état of the
countries of Western Europe which has made the European integration
process possible.

In fact, the integration process in Europe involves, on the one hand,
states that are at the same level of economic and civil development; and,
on the other, until the end of the cold war, has benefited from a stable
political framework, which was guaranteed by the hegemony of an
external power - so much so, that when this situation ended, the process
arrived at a decisive stage, at the crossroads between political unity and
disintegration. Neither of these two conditions, and certainly not the first
one, will be realised at the world level for a very long time. Therefore,
convergence will take place, since without it the objective of a world
federation would become inconceivable; yet it will take place slowly and
at the cost of tensions and disturbances, and even serious crises and
conflicts. And Europe must be ready to face them.

* 3k 3k

It will be possible to consider the European federation as having been
created when the framework of the political struggle concerning a series
of essential decisions has been transferred from the nations to Europe,
and consequently the European power will be supported by a high degree
of popular consensus. This will not be able to happen without the
achievement of monetary union and that which the federalists have
always called the political and institutional minimum: a government that
is answerable to Parliament, the extension of the European Parliament’s
legislative powers to all matters which lie within the Union’s scope of
authority and majority-voting in the Council of Ministers, itself changed
into an upper house. Yet this will still not be enough, since monetary
union alone will be a technical achievement, and institutional reform
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which involves only the upper echelons of power will risk remaining an
empty shell. It is vital that the European state be visible and present in the
daily lives of its citizens. The European federation must be able to provide
citizens, and especially young people, with a sense of belonging to a new
motherland that is multinational and open to the rest of the world, and of
their duties towards the federation, even through instruments such as the
army, obligatory civil service and a peripheral administration; it will need
to be able to translate its universal mission into symbols and rites which
consolidate the loyalty of its subjects to a power whose size is destined
to remain regional for a long time to come.

All this will pose those who will consciously live the problem of
European identity in front of a structural contradiction, which can not but
be experienced as conflictual. Yet, the more the European political and
intellectual classes consciously take on board this contradiction, the more
effectively Europe will carry out its role as the federator of the human
race. The federalists’ task, which will certainly not be exhausted with the
creation of the European federation, will be that of remaining vigilant to
ensure that the ideals which will lie at the basis of the federation’s
legitimacy will not be sacrificed on the altar of political “realism”,
without however forgetting that in politics power can never be separated
from the ideal.

The Federalist
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Wheare’s Federal Government
and Europe Today-

JOHN PINDER

When the first edition of Wheare’s Federal Government was pub-
lished fifty years ago, it was the first comparative study of modern federal
government in English, and probably in any language; and it provides
knowledge and insights about federal systems still unobtainable fromany
other single source. This Introduction will seek to explain its relevance
in Europe today. But first, a reader whose impression of British attitudes
to federalism is based on observation of the contemporary British
political scene may wish to know why such a book came from what may
seem to be an unlikely source.

Kenneth Wheare was born in 1907 (the same year as Altiero Spinelli)
in Australia. So he grew up in a federal state, whose constitution had been
enacted by the Westminster parliament only six years before. After
studying at the University of Melbourne, he went to Oxford in 1929 and
remained there for the rest of his life. He pursued a distinguished
academic career, becoming Lecturer in 1934, Professor in the prestigious
Gladstone Chair of Government and Public Administration in 1944,
Rector of Exeter College in 1956 and Vice-Chancellor (the British term
for Rector Magnificus) of the University of Oxford 1964-66. He was a
leading specialist on constitutions, especially those of the British Com-
monwealth.! The Commonwealth contains a number of federal constitu-
tions, all of them enacted by the Westminster parliament for former
colonies or Dominions. But the knowledge of federal systems that
stemmed from his interest in Commonwealth constitutions does not fully
explain why Wheare wrote Federal Government.

* This text is are-print of the “Introduction” to the new Italian edition of C.K. Wheare’s
Federal Government, which will be published in the “Collana Federalista” (publisher, I
Mulino, Bologna).

153

Wheare and Federal Union.

From 1939 to 1944 Wheare was a Fellow of University College,
Oxford, where William Beveridge, who went on to become the founder
of the welfare state, was the Master (another name for Rector) from 1937
to 1944, Beveridge had been the Director of the London School of
Economics for eighteen years before coming to Oxford and had trans-
formed it into one of the world’s leading centres of scholarship in the
social sciences. In the course of doing so he had attracted to the LSE a
number of great scholars, including some who were notable federalists,
in particular Harold Laski, Lionel Robbins, Ivor Jennings and Friedrich
Hayek.2 These were among the brilliant group of federalists whose
thinking became crystallised in the British Federal Union movement and
whose literature was, together with the writings of Luigi Einaudi, a
decisive influence on the federalist commitment of Altiero Spinelli,
which originated during his confinement on Ventotene.> When Derek
Rawnsley, one of the three young founders of the movement and a former
student at University College, asked Beveridge to become Chairman of
a research centre that Federal Union intended to establish, Beveridge
accepted.

Beveridge had an extraordinary ability to get other people to work for
him and, until the fall of France in June 1940 when the British began to
concentrate on a total war effort, the Federal Union Research Institute
engaged in a remarkable burst of activity through committees and
conferences organised to study the constitutional and economic aspects
of a European federation, to be established after the war had been won.

These studies were undertaken by “the best talent available.”
Beveridge chaired both the economic and the constitutional conferences,
assisted by Patrick Ransome, another of Federal Union’s young found-
ers, and Harold Wilson, then a young Fellow of University College and
subsequently the Labour Prime Minister who was responsible for Brit-
ain’s second application to join the European Community. The econo-
mists included Robbins, who had recently written two path-breaking
books that analysed the need for federal government to regulate the
international economy, the second of which also urgently advocated
European federation. These books were to have a profound influence on
Spinelli when he read them while a political prisoner on Ventotene. They
were the most-cited sources in the essays that Spinelli wrote while he was
on the island; and he translated the second one into Italian.s Others among
the economists were Barbara Wootton, later to be Leader of the Labour
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Party in the House of Lords, who explained, in one of the series of Federal
Tracts, why federation would be a prerequisite for a satisfactory social-
ism;¢ James Meade, of social democratic orientation, who was to become
a Nobel Prizewinner; and Hayek, who had recently written an article
explaining why liberals should advocate federation and whose books
were also cited in Spinelli’s essays.”

The principal participants in the constitutional conferences were
Professor A.L. Goodhart, another Fellow of University College, who was
to write a chapter on the US Constitution for a book that resulted from the
Research Institute’s work;8 Lionel Curtis, a veteran federalist and co-
founder of the Royal Institute of International Affairs;® Ivor Jennings, the
most distinguished British constitutional jurist of his generation, who
wrote in 1940 A Federation for Western Europe, expounding the need for
aEuropean federation and containing a draft constitution that was aresult
of the Research Institute’s conferences; and last but not least, Kenneth
Wheare. This brief description of the work done under Beveridge’s
chairmanship may give the reader some idea of the excitement that must
have been generated by the common endeavour of these brilliant people,
in the shadow of the terrible conflict that had just begun, to find out how
to establish a permanent peace for Europe after Hitler had been defeated.
That was the atmosphere in which Wheare began his work on federal
government.

Wheare drafted, together with Goodhart, an outline of a European
federal constitution for the Research Institute’s first conference — the
draft on which Jennings based the constitution published in his book.!0
Wheare’s next step was to write a contribution to the series of Federal
Tracts, entitled What Federal Government is,!! which also became the
title of Part 1 of Federal Government. His first paragraph in the Tract
recognised that the British have no direct experience of federal govern-
ment and therefore find it hard to understand what it is. He could equally
have said that other peoples, for example the Italians, have no such direct
experience. But in the post-war period there has been an important
difference, in that more Italians than British have wanted to know
because they have wanted to help build a European federation. The
explanation of federal government that followed in Wheare’s Tract was
an outstandingly lucid exposition of the complex subject which was to
occupy his subsequent classic volume. Since the latter is the subject of
this Introduction, the main body of the Tract’s text need not detain us
here. But the hint of passion in its conclusion evokes the atmosphere in
which it was written, by a man who was normally the epitome of anglo-
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saxon pragmatism. These were his words: “It has usually been hard to
establish a federal government... And when a federation has with diffi-
culty come to exist, it is only with difficulty that it continues to exist
...Those who do propose such a federal government, however, may feel
inclined to say to me at this point: The difficulties you have been talking
about seem to us to be much less urgent and more remote. Our greatest
difficulties come not from those who prefer a unitary government for
Europe, but from those who do not believe that any form of government,
strictly so called, for Europe is possible or desirable. The real obstacle for
us is the supporter of the sovereign, independent state and not the
supporter of the unitary state. That is true. It is also true that they must
expect, when they overcome the objections of those who believe in the
sovereign, independent state, to meet thereafter the objections of those
who, used to the simple certainties of unitary government, declare that
they do not believe in federalism. It has seemed wise therefore to recall
that federalism is a form of government which is not always appropriate
or always easy to work. It is fair to recall at the same time that federal
government is at least government: it is order, not anarchy; it is peace, not

2

war.
Federal Government.

Wheare wrote Federal Government while he was a Fellow at Univer-
sity College, with Beveridge as Master. There can be little doubt that
Beveridge encouraged him in this study. It was sponsored by the Royal
Institute of International Affairs; and the half-dozen people who read and
advised on the text on behalf of that Institute included two, Goodhart and
Wootton, who had like Wheare been active in the work of the Federal
Union Research Institute. His involvement in that work certainly inspired
the task that he was now to undertake. But Wheare was “devoid of
ideological fervour.”12 Federal Government was a work of scholarship,
not advocacy. For that very reason, however, it is perfectly adapted to
serve its purpose of analysing why people have wanted to establish
federations, the conditions under which they have been created and
maintained, their powers and institutions, and the problems that are likely
to arise. The book is full of objective information and ideas on these
matters; and the aim of this Introduction is to suggest ways in which it
may be relevant to Europeans today, whether in the building of a federal
European Union or in reforming the internal structures of unitary states
such as Italy or the United Kingdom.
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The book is based on study of the “classical” federations that
functioned in practice with federal governments before World War Two:
the United States of America, Switzerland, Canadaand Australia. Wheare
defined federal government as existing when “the powers of government
for a community are divided substantially according to the principle that
there is a single independent authority for the whole area in respect of
some matters and that there are independent regional authorities for other
matters, each set of authorities being co-ordinate with and not subordi-
nate to the others within its own prescribed sphere.”13 If the central
government is subordinate to the member states, there is not federation
but confederation, while if regional governments are subordinate to the
central government, there is not federation but devolution.

While the idea that powers are divided in a federal system between
regional and central governments that are co-ordinate with, not subordi-
nate to, each other has been criticised, 4 this Introduction will argue that
it is indeed a good working rule. We shall also bring to bear some
comparisons with the Federal Republic of Germany, as the most relevant
of the newer federations. Wheare, in the fourth edition of Federal
Government, published in 1963, categorises the German Basic Law as
quasi-federal, on the grounds that the powers of the centre are too
extensive and the governments of the Lander have, through their repre-
sentation in the Bundesrat, too great a role in the central institutions. But
in the case of Canada Wheare argues that, while there are elements in the
constitution which are not, by his definition, strictly federal, the practice
of Canadian government is in fact federal; and the same reasoning can
apply to the record of German government during whatis now nearly half
a century of the Federal Republic’s existence. The German experience is
indeed highly relevant, both as that of a major European country and
because the prefederal European Community has adopted certain ele-
ments of the German system. It is also a valuable example of the creation,
even if under highly unusual circumstances, of a federal structure within
a pre-existing state: a process to which Wheare did not devote his
attention, since his four federations were all examples of the union of
previously separate states — and, we may recall, the inspiration for his
study originated from the time of his participation in the Federal Union
Research Institute, with its focus on the uniting of Europe.

Many other states have been classified as federal or as incorporating
important federal elements. Daniel Elazar, for example, using a some-
what wider definition than Wheare, finds that nearly two-fifths of the
world’s population now lives within polities that are “formally federal,”
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while a further one-third lives within states that “utilise federal arrange-
ments in some way.”'s But this Introduction is about Wheare’s book; and
his four federations, together with Germany, are the most important
examples for our purpose here.

Although Wheare’s book is about completed federations, he lists
among the conditions that facilitate union “some political association ...
prior to their federal union either in a loose confederation ... or as parts of
the same Empire; 16 and Murray Forsyth, in his study of confederations,
concludes that they are “usually stepping-stones to a federal state.”17 We
shall, therefore, also consider what can be learnt from Wheare about the
federal elements that have, over the years, accrued to the institutions and
powers of the European Community and Union.'8

Motives and Conditions for Establishing Federal Systems.

The great motives for establishing and building up the European
Community and Union have been the desire for security and prosperity:
or, as Wheare puts it with respect to his four federations, hopes for
economic advantage and fears of military insecurity and of dependence
on foreign powers. To these we should now add fear of cross-frontier
environmental pollution. Science and technology have, indeed, created
such adegree of interdependence among states, particularly in Europe but
increasingly also world-wide, that the single states can no longer sepa-
rately provide the effective governance which their citizens require in a
growing number of fields, with a consequent growth in the need for
common government.

Wheare goes on to consider what factors, in addition to these motives,
facilitate the establishment of a union. Prior political association has
already been mentioned. Geographical neighbourhood is another. Simi-
lar political institutions are a third, which, as Wheare points out, must be
democratic if the participating states are to have the capacity to take part
in a federal union. Wheare was also able to cite John Stuart Mill to the
effect that a federation will not work properly if one member state is big
enough to dominate the others, or indeed if two together can do so, for
when they agree with each other the others must generally submit, while
if they disagree there is deadlock.! Homogeneity of language, race,
religion or nationality are not, Wheare found, necessary to establish a
federation, but do, together with similarity of social institutions, help to
produce the capacity to make the union a success. Thus Europeans face
some obstacles that Americans and Australians were spared. But Swit-
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zerland has shown that Europeans can overcome them; and the same may
be said of the European Community, which has incorporated a number of
federal elements and has been able to function, albeit not sufficiently
effectively, despite the diversity among the peoples of the member states.

Such diversity is, indeed, a reason for the choice of a federal form of
union rather than a unitary state. Wheare lists divergence of economic
interests and diversity of political or social institutions as factors under-
lying this choice. He also mentions geographical barriers, which have
however been reduced by modern means of transport and communica-
tion, and differing “nationality” together with “a distinct history and a
distinct government”20 which, with the resurgence of nationalism and the
post-war growth of “big government”, have certainly not become less
important and are now the principal barriers to completion of the federal
process in Europe.

Such factors also generate the desire to establish federal structures
within previously unitary states. Perceptions of divergent economic in-
terests among the regions or nations of the unitary state are significant in
both Italy and Britain. Irish nationalism was the cause of a number of
proposals for a federal United Kingdom made between the 1880s and the
separation of the Irish Republic in 1921; and Scottish and Welsh nation-
alism stimulate similar proposals today. Proposals for a federal structure
within Italy may be motivated by a history of cities and provinces as sepa-
rate states with distinct cultures rather than by what would usually be
called nationalism. Indeed many peoples share a desire, which need have
nothing to do with nationalism or even regional egoism, to manage their
own affairs as closely as possible to home; and a federal structure can be
seen as the most effective means of ensuring this, against the natural
tendency of central government to expand its powers, while at the same
time maintaining the role of the central government for those matters that
the component regions or nations cannot manage effectively by them-
selves.

The Division of Powers.

The constitutions of all the federal states contain lists that enumerate
the fields in which the federal government has powers, divided into those
where the federal power is exclusive and those where it is concurrent with
the powers of what the Americans and Australians call the states; the
Canadians call Provinces; the Germans, Linder; and the Swiss, Cantons.
(In referring to these units collectively, where more than one of the
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federations is concerned, we shall call them, for convenience, the con-
stituent states.) As Wheare points out, the concurrent list is potentially an
exclusive list, because in each of the federations, as in the European
Community, the federal law prevails over the laws of constituent states
if there is conflict between them, so to the extent that the centre has
legislated, the federal power becomes exclusive. Only in Canada is there
an exclusive list for the Provinces, as a safeguard against federal en-
croachment.

The lists exclusive to the centre in all the federations include the
control of foreign policy and the right to declare war. Thus the American
states may not conclude treaties or agreements with foreign states. The
Australian and Canadian federal governments have exclusive control
over armed forces, although the Swiss cantons have some powers in this
field, within a firm federal framework, and the states of the US retain their
own militias (now called National Guards), which were formerly an
important element in the American armed forces. The European Union
differs radically from these federal states in having no more than
intergovernmental co-operation for defence and defence-related foreign
policy; and unless and until it has a more integrated system, it will not
become a federal state.

The EU, or more precisely its central pillar, the European Commu-
nity, does however have exclusive competence for external trade rela-
tions, as do Wheare’s four federal governments. For the EC this compe-
tence is limited to the area defined in Article 113 EC thathas been deemed
by the Court of Justice not to include the increasingly important field of
trade in services, which will therefore not accrue to the Union without
treaty amendment. But its exclusive competence over trade has made the
Community, now the Union, into a great trading power, at least the equal
of the United States in the world trading system. This, together with its
concurrent power to provide aid in parallel with the member states, has
enabled the Union to play the leading part in assisting the transformation
of the Central European countries to market economy and pluralist
democracy — although where military force is a factor, as in Bosnia, the
Union s still ineffective in comparison with the United States. It does not
require much imagination to foresee that the economic and monetary
union will give the Union equivalent weight in the international mone-
tary system.

Wheare points out that problems can arise from the federal power
over external trade as a result of differing interests among the constituent
states, typically in their emphasis on industrial or agricultural trade and
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their liberal or protectionist attitudes. Such divergence was a significant
factor leading up to the American Civil War. Wheare wisely concludes
that it is necessary, in a federal system, to take great care of the interests
of minorities.

Only a few fields of internal economic affairs, though highly signifi-
cantones, are common to the exclusive lists of Wheare’s four federations:
inter-state trade; currency, coinage and the raising of loans on the credit
of the federal government; and immigration and emigration, which he
rather oddly classifies as an economic matter. As it happens, the Euro-
pean Union does have competence for inter-state migration for economic
purposes; it has atleast as much competence over inter-state trade as does
the United States; and it will likewise have, with the completion of the
economic and monetary union, similar powers in the monetary field.

Wheare has an instructive story to tell about the establishment of the
single market within the United States through the constitution’s “com-
merce clause” which gives Congress the power “to regulate commerce
with foreign nations, and among the several states.” Not much was done,
beyond the establishment of the customs union, in the first century after
the federation was founded — as was the case of the EC until the Single
European Act. But federal law then encroached increasingly on eco-
nomic activity within the states on the grounds that the latter could
influence inter-state trade. Since 1935, however, judgments of the
Supreme Court have moved in the direction of limiting such encroach-
ment, first by confining the grounds to direct, notindirectinfluences, then
in 1942 ruling that federal intervention was permissible only where intra-
state transactions have a “substantial” effect on inter-state trade. Given
the acceleration of history, it is not surprising that relevant EC legislation
is already carefully scrutinised to ensure that it conforms to the principle
of subsidiarity.

With the derogations, which provide for later adoption of the single
currency by those member states that do not at first meet the stipulated
criteria, and the opt-outs which allow Britain and Denmark to choose
later whether to adopt it or not, the road to full economic and monetary
union is not a smooth one. But it remains probable that all member states
will participate fully without too much delay; and when they do, the
Union will have the major economic powers that are common to Wheare’s
four federations. Those federations also give the central government
concurrent, and in some cases exclusive, powers with respect to a number
of fields of microeconomic policy, including agricultural, industrial,
research, transport and communications, as well as policy regarding
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employment and labour conditions. States such as Italy or the United
Kingdom, if they adopt federal structures, will doubtless also retain such
powers at the centre, while their constituent regions or nations too would
have concurrent powers. There is a similar sharing of powers between the
European Union and its member states. But policy in most of these fields
depends as much if not more on public expenditure as on legislation; and
whereas in the federal states the central governments have become
financially far more powerful than the member states, in the European
Union the reverse is the case.

The same is true of social services such as education, health, social
insurance, pensions and sickness and unemployment assistance. The
federal constitutions evidently intended such policies to rest mainly with
the constituent states. But the powers of the central governments in
Wheare’s four federations have increased over time through a combina-
tion of constitutional amendment, judicial decisions and grants from the
federal budgets to the states. In Germany, a series of constitutional
amendments have tilted the balance towards the centre; and Article 91a
of the Basic Law, enabling the federal government to intervene in order
to “improve living conditions,” points clearly in that direction. If Italy or
the UK should embark on the drafting of a federal constitution, they
would have to decide whether to incline towards the German example or
that of the more decentralist Canadians and Swiss. But the principal
device whereby the federal power has been augmented in Wheare’s
federations is financial: the constituent states have become dependent on
federal grants. The division of powers in the field of public finance is,
then, a crucial determinant of the ability of the states to remain really
autonomous in their main fields of competence.

The federal principle requires both the federal government and the
constituent states to have, each under its independent control, sufficient
financial resources to carry out the responsibilities attributed to them by
the constitution. Otherwise the system is in practice a confederation or a
unitary state. But the rise of welfare politics and the occurrence of wars
have increased the taxing power of the centre and jeopardised the in-
dependence of the member states. Various devices have therefore been
adopted to prevent arbitrary constriction of the tax money available to the
states. Australia has an independent Grants Commission, which advises
at intervals on the share of budgetary resources to be allocated to the
states, and whose advice had always been accepted. Thus although a
unitary element in the constitution allows federal tax laws to override
those of the states, the practice has been federal; and broadly the same has
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applied in Canada. The power of the US federal government to tax was
severely restricted for well over a century by the form of the constitutional
provision for it. But the sixteenth constitutional amendment in 1913
relaxed that restriction and the World Wars provided a precedent for
vastly increased federal expenditure and taxation. In Germany there is, at
intervals, a carefully negotiated division of tax receipts between the
federal government and the Lander to take account of changes in the cost
of their respective responsibilities, which has to be approved by the
Bundesrat, comprising representatives of the Linder governments, as
well as by the citizens’ representatives in the Bundestag. In Switzerland,
a change in the fiscal rights of the cantons and the federal government
requires amendment of the constitution; and in the European Union the
still very modest share of the centre can be increased only through a
process involving unanimous ratification by the member states, similar
to the rigid procedure for treaty amendment.

In all these federations, then, despite the financial power of the federal
governments and the tendency towards the accretion of their legislative
competence, the constituent states retain a real basis of power in social
matters, such as education and health, and in microeconomic policies,
particularly those pertaining to regional development. The enormous
financial resources of the US federal government have been atleast partly
offset by the Supreme Court’s interpretations of the constitution, in
particular of two amendments that responded, soon after it entered into
force, to demands similar to those that led the European Union to adopt
the principle of subsidiarity: the tenth amendment, which provides that
“the powers not delegated to the United States by the Constitution, nor
prohibited by it to the states, are reserved to the states respectively or the
people;” and the fifth amendment which requires that “no person shall be
deprived of life, liberty or property, without due process of law.” While
the fifth amendment applied the due process clause only to the actions of
the federal government, the fourteenth, passed soon after the civil war
with the experience of slavery in the southern states in mind, extended its
application to actions of the authorities within the states. These constitu-
tional amendments acted as a brake on encroachments by the federal
government. In Canada the allocation of education and health as exclu-
sive provincial powers certainly offsets the unitary right of the federal
government to veto provincial legislation. In Switzerland a profoundly
federal political culture has defended the rights of the cantons. In
Germany, despite the more homogeneous political culture, the powers
of the Linder remain entrenched in fields such as education; and the
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presence of their governments in the Bundesrat helps them to defend their
autonomy. Even the more unitary delegation of the execution of federal
laws and policies to the Lander enlarges their political capacity, which the
constitution guarantees them in other fields of policy.

An adequate role in the central institutions for representatives of the
constituent states is, according to one view, a more significant criterion
of a federal system than an adequate allocation of powers.2! It certainly
acts as a defence against diminution of the powers of the states. But
without a solid foundation of autonomous powers which can be reduced
only by a process of constitutional amendment in which the states play a
major part, their representatives will lack a substantial political base and
their citizens will be over-exposed to the risk of government becoming
increasingly remote.

While the question in these federations is whether their constituent
states retain enough autonomy, for the European Union we have to ask
whether the Union itself has the autonomy to perform the functions that
its member states independently can no longer undertake effectively.

Interdependence has drastically diminished the capacity of the mem-
ber states for adequate independent action in the fields of internal and
external trade, currency, cross-border environmental pollution, external
security and some aspects of internal security. The Union has, as we have
seen, been given sufficient powers to deal with internal and external trade
and, when economic and monetary union is complete, with currency; and
it has considerable powers with respect to cross-border pollution. The
Court of Justice has also established that the actions of the Community
must respect fundamental rights and the Maastricht Treaty has confirmed
this. The Union has a modest but significant budget, financed by tax
resources to which it is legally entitled. So it can be said, apart from the
modest size of its budget, that the Union has economic and environmental
powers broadly equivalent to those of the federations; and while its
powers in the fields of social policy are less than theirs, that may be
regarded as appropriate since among the federations, at least Australia,
Germany and the United States have a much more homogeneous political
culture. As regards external security, most of the member states have
been content to remain dependent on the United States, mainly for
objective reasons. But subjectively, they have remained unwilling to
move towards reducing that dependence, owing to their reluctance to
begin mutual integration of their defence capacities in what they see as
the citadel of national sovereignty.

The economic and environmental powers of the Union nevertheless



164

give it a very considerable field of political activity, at least as important
as that which remains to the constituent states of the federations in social
and microeconomic policy. Thus it can hardly be said that the Union has
insufficient powers to sustain its autonomous role in a federal system.
Without the power to control armed force, the Union cannot be called a
federal state. But given a preponderance of federal elements in its
institutions, it could legitimately be called a federal union. We must see,
then, what Wheare has to tell us about federal institutions.

Federal Institutions.

In accordance with the federal principle, neither the central govern-
ment nor those of the constituent states should control the other. It follows
that the federal government must not depend too heavily on the gov-
erments of the states to carry out its decisions, but must have direct
relations with the citizens. Both the federal institutions and those of the
member states must be guaranteed by the constitution. Both must be
democratic, based on the rule of law and representative government (or,
in the exceptional Swiss case, in part on direct democracy), or they will
be unable to be bound by the law of the constitution, to accept the division
of powers, or to be legitimate in the eyes of the citizens of the federation
who will be subject to laws for which their vote may have determined the
outcome.

As the federation is based on the law of the constitution, it is logical
that this should be interpreted by lawyers in a supreme court. Except in
Switzerland, where challenges to the legality of acts of the federal gov-
ernment may be decided by referendum, such a court both interprets the
constitution and reviews legislation to ensure that it is constitutionally
legitimate; and if federal laws are legitimate, they prevail over the laws
of the states. There is a dual system of courts in Australia, Germany and
the United States, both federal and constituent state. But in Switzerland
cantonal courts are responsible for applying federal as well as cantonal
law, although there is also a Federal Tribunal as a court of appeal and a
court of original jurisdiction for some federal matters; and the European
Union’s system is somewhat similar, though the Court of Justice inter-
prets Community law for the member states’ courts rather than acting as
a court of appeal against their judgments. For enforcement of the law,
Canada and the United States have parallel systems of federal and state
police and prisons, whereas the Australian and Swiss constitutions pro-
vide only for state prisons and police.
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While it is the function of the judiciary to guarantee the rule of law,
the principle of representative government is embodied in the legislature
and the executive; and the federal legislature comprises a people’s house
and a states’ house, reflecting the special character of the federal union
which binds not only the citizens but also the constituent states.

The smaller states, like the larger, have two representatives each in the
US Senate, as a counterweight to the greater representation of the larger
ones in the people’s house; and the same is true for the Swiss cantons,
except for the six tiny half-cantons, which have one representative each.
In Australia, Canada, Germany and the European Union, the representa-
tion in the states’ house is weighted in favour of the larger, while still
giving the smaller a proportion of the votes well in excess of their
proportion of the population. The representatives are directly elected by
the citizens in each of Wheare’s four federations; and a principal reason
why he does not regard Germany’s Basic Law as properly federal is that
the representatives in the Bundesrat are appointed by the governments of
the Linder, “subject to instruction, recall and replacement by those
governments”, so that the federal legislature is “to some degree depend-
ent on them.”22 But a crucial distinction between that and a confederal
system s that the Bundesrat votes by majority: there is no veto for any one
of the Linder. The powers of the Bundesrat are moreover less than those
of the people’s house, the Bundestag, which among other things appoints
and can dismiss the government. While the Bundesrat does give the
Linder a status in the federal system that helps to offset the preponder-
ance of exclusive and concurrent powers allocated to the federal govern-
ment, to which Wheare also refers, experience shows that the Linder do
not thereby dominate the central institutions.

Wheare admits that until the Constitution was amended in 1913, the
US Senators were appointed by the states’ legislatures, and this was, by
his definition, a non-federal element in the US Constitution. But there can
be no doubt that the United States was effectively a federation, with
sufficiently independent governments for both the centre and the states.
Indeed, the powers of the Senate, with its right to approve treaties (by a
two-thirds majority) and presidential appointments, to propose, amend or
reject legislation and to impeach the President, give the states’ repre-
sentatives a more dominant role than that of the representatives of the
Linder. While this is not the same as giving such arole to the governments
of the constituent states, there is a powerful logic in giving them a
substantial place in a federal legislature that will enact laws in fields
where they either have concurrent competence or will be responsible for
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administering the federal legislation. The same logic may be applied to
the European Union, where the Council, like the Bundesrat, contains
representatives of the governments of the member states. But contrary to
the German example, the Council dominates both the executive (Euro-
pean Commission) and the people’s house (European Parliament) and
retains the veto for each member state for some important decisions in the
Union’s central, Community pillar and for virtually all decisions in the
other two “pillars” that are supposed to deal with external and internal
security.

In the federations the seats in the people’s house are distributed in
proportion to population, whereas in the European Parliament there is, as
in the Council, an element of weighting in favour of the representation
from the smaller states. The directly elected European Parliament is
otherwise similar to the people’s houses of the federations, with the
crucial exception of its deficiency of powers in relation to the house of the
states. The European Parliament’s powers have been substantially in-
creased through successive treaty amendments. For the budget, it is at
least the equal of the Council, though with the important exceptions of the
agricultural expenditure and the power over tax. For legislation, it has the
right of codecision with the Council, which has applied to over a quarter
of the Community’s legislation since the Maastricht Treaty entered into
force, and an influential, though not decisive, role for most other leg-
islation. For acts of accession, treaties, many international agreements
and some other matters its assent is required. And, since Maastricht, it has
the power to approve, or not, the appointment of each new Commission.
These powers are certainly significant, but they still fall far short of those
of the people’s houses in the federations.

Wheare also emphasised the importance of a good system of political
parties if the federal legislature is to be effective. Like many anglosa-
xons, he believed the two-party system, which applied in Canada and the
United States, was best. But multi-party systems function well enough in
Australia, Germany and Switzerland, as in most European unitary states.
The general European pattern is reflected in the European Parliament,
three-quarters of whose members, since the 1994 elections, have be-
longed to the three main party groups. But the party system, like the
Parliament, is still in the process of evolution and may not achieve
maturity until the Parliament has full federal powers.

Control over the enactment of legislation by the citizens’ elected
representatives is one main principle of representative government.
Control over the executive is the other, which can be exercised either by
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entrusting that control to those representatives or by giving the executive
power to a representative elected for that purpose by the citizens. The
former system, of a parliamentary executive, is normal in Europe and
applies in the Australian, Canadian and German federal systems, where
the federal government is appointed and can be dismissed by the federal
legislature, with the proviso in Germany that the decision to dismiss must
be accompanied by the appointment of the succeeding government. In
Switzerland there is a yet stronger safeguard against governmental in-
stability, in that the Federal Council, as the executive is called, remains
in office for the four-year term of the legislature, following its appoint-
ment by a joint session of both houses. This amounts to a partial sepa-
ration of powers, and leads us to the fuller separation in the presidential
system of the United States.

The intention of the American Founding Fathers was to entrench the
separation of powers at the centre in order to guard against the danger of
too-strong government. While the role of the President has been greatly
enhanced during the course of two centuries and two World Wars, the
ability of both President and Congress to frustrate each other’s actions is
still a source of weakness in the system, and hence of comfort for those
who oppose the idea of big government. While the separation of powers
between the judiciary on the one hand and the legislature and executive
on the other, once the judges have been appointed by some combination
of these two, is common ground between Americans and Europeans, the
European system of a parliamentary executive does not seek to weaken
central government by separating the appointment of legislature and
executive.

A parliamentary executive may be weak because it is dominated by
the parliament, as has been the case with most of the post-war Italian
governments. Or the parliament may be weak because it is dominated by

- the government through its control of a majority party, as in Britain. But

a constitution can be designed, as in Germany or Switzerland, to secure
a balance between legislature and executive in order to avoid both the
deadlock to which the American system is prone and the dominance of
either legislature or executive which can result from the European
system.

The President of the European Commission is nominated “by com-
mon accord” of the governments of the member states and the govern-
ments also nominate the Commission’s other members, in practice each
government nominating the representative, or for the larger member
states the two representatives, from its own country. The Commission
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thus nominated is “subjectas a body to a vote of approval by the European
Parliament” (Art. 158 EC). The Parliament was givenits right of approval
by the Maastricht Treaty, before which the procedure had been totally in
the hands of the governments, and hence a fully confederal elementin the
institutions. The Parliament now has the chance to exercise its power over
the appointment so as to make the procedure more federal. The Commis-
sion also has to regard itself as accountable to the Parliament as well as
to the Council because, among other things, of the Parliament’s role with
respect to legislation and the budget, which the Commission has to
propose and execute, and the Parliament’s ultimate power to dismiss the
Commission — although the requirement of a two-thirds majority of the
votes representing a majority of its members makes this sanction hard to
apply. But the executive, like the legislature, remains dominated by the
Council; and the Union will not have democratic federal institutions until
the parliament can make its right to approve the appointment of the
Commission fully effective, and until it attains full legislative codecision
with the Council so that all laws must be approved by the house of the
people as well as the house of the states.

While the main problem facing the European Union is the dominance
of its institutions by the governments of the member states, the question
for Wheare’s federal states is, rather, whether the governments of the
constituent states are sufficiently independent of the federal government.
There is some diversity among their institutions. Thus all the American
state legislatures have two houses save Nebraska, which has only a
senate, while all the legislatures of the German Lénder have only one
house, except for Bavaria, which has two. But in each federation the
institutions of the constituent states are guaranteed by the constitution,
except that the federal government has the right to intervene if they cease
to respect fundamental rights. While the Court of Justice has a duty to
guarantee that the institutions of the Community, though not the other
two “pillars” of the Union, respect such rights, the Treaty does not pro-
vide for intervention in a member state that fails to do so. The United
States constitution was amended to provide for thatin order to ensure that
such denials of rights as slavery would no longer be possible. The motive
for the European Union would be rather different. It cannot be acceptable
for democratic member states which respect the principles of rule of law
and representative government that any of their partners should not
respect those principles, thus failing to apply the Union’s laws and
perhaps placing representatives of undemocratic governments in the
Council where they might cast the deciding vote. The Treaty must surely
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be amended, before the accession of a substantial number of countries
whose democracies are insufficiently mature, to allow for measures of
either intervention or suspension with respect to member states whose
democratic standards may fall short of what is acceptable. Such consid-
erations lead us to the question of the replacement of the Treaty by a
constitution.

Constitution.

A democratic constitution differs from a treaty in being, whether
implicitly or, preferably, explicitly, a contract among citizens, as well as,
in federations, among states. Without such a constitution the structures of
union or devolution will remain precarious. Nothing in politics can be
absolutely certain; but a federal constitution enhances the prospect that
two or more levels of government will coexist independently within a
single polity. The European Union is based on an inter-state treaty,
drafted in a form and in language that is incomprehensible to the citizens
whose support for its institutions and activities is required, and with
insufficiently effective and democratic institutions. Sooner or later,
preferably sooner, and before the process of enlargement proceeds much
farther, the treaty will have to be replaced by a constitution or the Union
will remain unsound and liable to disintegrate. Wheare’s book helps us,
in considering the implications of this, to answer the questions that arise.
What should be the content of such a constitution? Who makes the
constitution? Who interprets it? How is it amended to take account of past
experience and new developments? Can it really ensure that the govern-
ments of the centre and the states are co-ordinate and not subordinate?

The substance of Wheare’s book, and hence of this Introduction
which reflects it, concerns mainly the content of the constitution and its
relationship with the practice of federal government.

The first federal constitution, as is well known and as Wheare records,
was drafted in Philadelphia by representatives of the participating states
and ratified by Assemblies elected for the purpose, though initially not
accepted by all of them. Now that, in the European Union, the dual
character of a federal system as a contract between citizens as well as
states is represented by the existence of a house of the people and well as
by the member states, it is logical to envisage that a constitution should
be drafted by a process of codecision between the European Parliament
and representatives of the member states, and of their legislatures in
particular. It should be adopted by the Parliament, approved by referen-
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dum and ratified by the member states. While it is highly desirable that
all the member states should ratify, it may be necessary to proceed in the
first instance without some of them, while remaining open, as did the
USA, to their future accession. The proposal of the Draft Treaty of
European Union, inspired by Spinelli and approved by the European
Parliament in 1984, was that when one-half of the member states
containing at least two-thirds of the Community’s population had rati-
fied, their governments should meet “to decide by common accord on the
procedures by and the date on which this Treaty shall enter into force.”23
Whatever the detailed arrangement, a federal union is not likely to be
established if those member states that wish to adopt the federal consti-
tution accept a veto from those that do not.

Interpretation of the constitution is, as we have seen, normally en-
trusted to a supreme court. But if the politicians do not like what the
judges decide, they can seek to amend the constitution on which the
judgment was based. The procedure for amendment is, indeed, a vital
element in a federal constitution, because it, like the constitution itself,
must place neither the federation nor the states in a subordinate relation-
ship one to the other. The procedure in the United States is that an
amendment must be proposed by either a majority of two-thirds in each
house of Congress, or a convention called by Congress, or on application
by the legislatures of two-thirds of the states; and in order to be enacted,
the amendment must then be ratified by either the legislatures of three-
quarters of the states or conventions in three-quarters of the states,
whichever of the two methods the Congress shall choose.

While such a procedure, like that of other federations, gives the states
a full part in the process of amendment, it does not allow a single state,
or a small minority of states, to impede it. This, Preston King has argued,
gives the constituent states a subordinate position within the federation.2¢
While the logic of this argument is open to question since the states can
likewise overrule the central institutions in the amending process, it
undoubtedly has political force. If a single state or a minority of states is
seriously opposed to the constitution, or to an amendment that is enacted
by a sufficient majority, the result can be either violent conflict, as in the
American Civil War, or a non-violent secession, such as will doubtless
occur if a majority vote for it in a referendum in Quebec. King suggests
that the individual state is in a dependent position unless the constitution
gives it the right to secede, which is not normally allowed by federal
constitutions; and though that of the Soviet Union made formal provision
for it, there was no question that it would be permitted so long as the
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Communist Party remained in power. But in modern democratic federa-
tions the opposite is the case. Who would suppose that the other
Canadians would go to war against a secessionist Quebec? Secession
may not be formally allowed by the constitution, or indeed by the Treaty
of the European Union, but this does not mean that secession would be
an act of war. The seceding state would therefore be liable to painful
sanctions on the part of the federation, which could be justified in
regarding the illegal act as damaging its interests. The other constituent
or member states would, however, be entitled to regard it as an illegal
action unless it had been accepted by the due process of constitutional or
treaty amendment. Just as Wheare was right to regard Canada as a
federation in practice even though there are significant unitary elements
in its constitution, so the constituent states can be regarded as autono-
mous in practice within their own fields of competence, even if the con-
stitution does not formally provide for secession. So it is legitimate to say
that the central and state authorities are, as Wheare affirmed, co-ordinate
with each other. Wheare held, moreover, that secession was not inconsist-
ent with the federal principle as a matter of logic, but that the right to
secede would open the federal government to blackmail by individual
states and thus weaken it.25 It may be wise not to provide for it in a
European constitution; and it should be understood that illegal secession
could be punished by appropriately severe sanctions. But it would also be
wise not, except in extreme circumstances, to regard it as a casus belli.

Wheare often encountered the criticism, common among the British,
that federal government is legalistic and conservative. While accepting
that this was so, his reply was that this was the price to pay for the
advantages of a federal system, and that change could moreover be
effected through the development of usage, judicial decision and consti-
tutional amendment. None of his federations made the latter so difficult
as does the European Union, with its requirement of unanimity for treaty
amendment. Yet it is remarkable how far the Community has neverthe-
less progressed towards a federal system, with the establishment of the
European Coal and Steel Community followed by the Treaties of Rome,
then the amending treaties giving the European Parliament its budgetary
powers, the decision for direct elections to the Parliament, and the Single
European Act and Maastricht Treaty, all of them requiring unanimous
agreement.

As the Union approaches the core of sovereignty, however, and as the
number of member states grows, this procedure for amendment becomes
more and more impracticable. The major reforms still required to make
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the Community institutions federal involve a relative reduction in the
power of the Council, and hence of the governments of the member states:
generalisation of voting by qualified majority and of legislative codecision
with the Parliament, and a shift of responsibility of the Commission to the
Parliament. Given completion of the economic and monetary union,
there would then be federal institutions with federal powers in the
economic and environmental fields: a federal union, though not yet a
federal state.

The number of essential reforms is modest, but the prospect that the
governments of all the member states will accept such a sharing of
sovereignty may appear modest too. Hence the proposals for a federal
nucleus of states to move ahead, in the expectation that the others will
follow when they see the enterprise succeeds, as they have done with the
enlargement from six to the fifteen member states of the Union today,
with a dozen further applicants.

European federalists expect that the logic of their proposals will
sooner or later prevail, as it becomes more and more evident that the
European Union in its present form is too ineffective and undemocratic
to deal with the challenges that confront Europeans now, and will
increasingly confront them in the future. Many federalists also believe
that federal structures will be found increasingly necessary within exist-
ing unitary states. Wheare’s Federal Government helps us to think about
these propositions and to know how to deal with the relevant problems.
Despite his scholarly objectivity, Wheare also conveys an inspiriting
message for federalists. Federal government is designed, he writes in the
final paragraph of his book, to make “the combination of unity and
diversity, independence and interdependence, safe and workable” and is
thus the way to achieve “a high and necessary ideal in the sphere of
government.” It is, one may add, echoing the words of his Federal Tract,
order not anarchy, prosperity not poverty, peace not war.
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The Origins of Modern Federalism:
the “Covenant” in American History

LORENZO PETROSILLO
ELIO SMEDILE

Introduction.

The history of modern federalism began with the foundation of the
United States of America. The “Convention for the revision of the federal
system of government,” better known as the Philadelphia Convention,
approved 17th September 1787, established the first example of a federal
pact between sovereign states.

This outcome was not a foregone conclusion, nor one on which the
congress members had previously set their sights, but was instead the
result of a genuine compromise. “The most important points of the
constitution were conceived as pure and simple transactions between the
diverging opinions of the opposing parties and in no sense whatsoever as
the elements of a coherent design.”!

The compromise was the brilliant intuition of the congressmen of that
time, yet this is not sufficient alone to answer two important questions:

1) Why were the conditions for the development of federalism created
only in that part of North America?

2) Why again was itonly in North America that the implied federalism
declared in the principles of the Philadelphia Convention was perceived
by society as an integral part of their own historical and cultural baggage?

To find the answer to such questions means being able to identify
which circumstances determined that, at the end of the 18th century, a
federal society was established in North America; it means elaborating
what Albertini’ defines as “the historical framework of that particular
federalistic social behaviour;” it means finally contributing to the analy-
sis of the political, social and cultural motivations of modern federalism.

As we seek to demonstrate in this article, there existed an element
(Puritan contractualism), which had moreover always been present in
colonial society since its first settlements, that can provide an initial
answer to these questions. Puritan contractualism was in fact a decisive
influence on the development model the communities employed, and
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brought about a transferral from the religious sphere to the social and
political ones of proto-federal behaviours that were forebearers of the
attitudes and mentalities that were to lead the congressmen of Philadel-
phia to identify, probably unconsciously, the fundamental mechanisms
of the federal system.

An event that took place in the summer of 1775 at the Continental
Congress meeting in Philadelphia illustrates the degree to which Puritan
contractualism permeated the society of the time.? This was the eve of the
decisive conflict between the thirteen colonies and Great Britain. The
Congress faced the crisis of imminent war with methods and forms which
may seem to be at the very least unusual; in fact, it invited the peoples of
the colonies to live the day of 20th July 1775 as “a day of publick hu-
miliation, fasting and prayer.” This would serve to “confess and deplore
our many sins and offer up our joint supplications to the all-wise,
omnipotent and merciful disposer of all events” so that He may be moved
to “forgive our iniquites, to remove our present calamities, to avert those
desolating judgments with which we are threatened.” The effect of this
recommendation was far from disappointing: everywhere, from New
England to the Carolinas, there were widespread manifestations of
genuine consternation, contrition, prayer and repentance. In this way the
Continental Congress (composed partly of followers of the Enlighten-
ment and deists) gained the favour of the people in the imminent struggle
with Great Britain.

The meaning of the Congress’s appeal was immediately understood
because the Congress had touched an extremely delicate and sensitive
nerve among the colonists themselves; the mechanism that the Congress
used to spread its message was a continuation of that which had been
practised for at least 150 years in New England.

In New England* Puritanism had accustomed society to live a direct
contractual relation with God and to dedicate one day in the week to
confession and the repentance of sins. Every human omission damaged
the contractual agreement with the Omnipotent, and in this way brought
about a proportional punishment.

The profoundly religious mentality rooted in Puritan New England
was, during the preceding century and a half, sufficiently diffused also
among the other colonies as to convince the Congress that it was op-
portune to address the colonists with precisely the typical forms and
elements of Puritan culture.

In such a society, infused with a religious sentiment based on con-
tractualism between the people and God and accustomed to the practice
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of voluntary association among the different Christian confessions,
modern political federalism found an ideal substratum forits first positive
application, being seen not as something different, artificial or complex,
but rather as a model of civil organisation that had already been previ-
ously delineated in the religious and political culture of the Puritans.

For confirmation of the importance that the particular nature of
society had on the birth of federalism it is useful to recall the case of
Mexico, along the lines of the reflections already made in the last century
by de Tocqueville in the fundamental work Démocratie en Amérique. In
1824 this state adopted the American Federal Constitution of 1787,
copying the American original in its entirety; nevertheless, the results
were very different and within a short space of time the Mexican fede-
ration degenerated first into anarchy and then into despotism. The causes
of its failure were numerous, but the fundamental issue, in our opinion,
was that the values of Puritan contractualism were unrelated to the
Mexican way of life. ‘

Focusing attention on Puritan contractualism in no way means
underestimating the importance of other circumstances that favoured the
birth of the federation of the United States. For example, the impact of the
geographical contextis more than evident: small groups of colonists, very
distant one from the other, were to a certain extent ‘“forced” to give
themselves a decentralised and federally-leaning organisational struc-
ture. Likewise the political and philosophical ideas of the European
Enlightenment (above all from Britain) provided the Founding Fathers
with the cultural preparation that was indispensable for any modern
ruling class. That said, it is however also correct to stress that Puritan
contractualism, as we will examine below, preceded both the arrival of
the colonists in the New World and the 18th century Enlightenment. It
provided New England with the religious motivations of the particular
political order that had been established there and influenced the new
generations, preparing them culturally (and we could say almost instinc-
tively) for the federalism of 1787.

In American historiography, Puritan contractualism® is usually asso-
ciated with the English term “covenant”, even if, as will be seen below,
the identification of contractualism with the covenant may often seem
arbitrary.

This article will present in turn a preliminary historical and theoretical
study of the covenant, and its affirmation in the colonies of New England
and from there to all the other colonies of North America.
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Definition of the Term Covenant.

The term covenant derives from the old French covenant and was
most probably introduced into England following the great Norman
invasion of 1066.

Had it not played a decisive role in the creation of North American
federalism, it would probably be now remembered only by the historians
of Protestantism.

In its practical meaning, covenant signifies “convention”, “promise”,
“agreement”, “pact”.® Each of these words possesses an individual and
specific nuance in English, such that none can fully express the complex
of meanings contained in the term covenant.

Various scholars have in recent years suggested more sophisticated
definitions,” whereas others have been directly drawn from 16th and 17th
century American texts.®

Covenant may therefore stand for “a formal agreement with legal
validity, made under the seal of the Crown;” “an agreement established
or secured by the Divine Being;”'° “a Pact or convention between the
chosen people and God;”"" “an agreement made among a certain number
of obviously Christian people for the creation of a Church;”'? a “social
Pact through which a certain type of government is accepted;”"* a “Pact
by which a certain number of men creates a City.”"*

Evidently, the term covenant is used to describe different kinds of
agreements with an equal number of different purposes. It is therefore
difficult to summarise these many meanings effectively, and in fact such
a process could prove counter-productive, given that every element of
reasoning or logical discussion contained within a single phrase would
emerge irremediably lessened.

Nevertheless, while containing all the limitations of a definition, it
seems right to re-propose Sabetti’s definition'® since it is useful for
tracing the very basic outlines of this essay. Sabetti defines covenant as
the “voluntary association among peoples or parties having an independ-
ent status, for undertaking a common action or commitments to achieve
limited or very general objectives, in conditions of mutual respect for the
individual integrity of the associated members.”

All the same, it needs to be emphasised that, whatever definition is
chosen, the concept of covenant nevertheless always contains the most
specifically contractualistic aspect of the mutual correspondence of
many distinct wills.

Yet in England the terms which recur to describe something similar
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to our “agreement” were not limited to covenant alone, but included also
the terms “contract” and “compact”. While the former, as we have
already seen, could take on a wide range of meanings, a contract was
simply an “agreement of mutual responsibilities on a specific matter ...
The contract would be enforceable by law but did not itself have the status
of alaw.”'® On the contrary, a compact was “an agreement that affected
the entire community in some way, or relations between communities....
The compact was not as specific as a contract, and was more like a settled
rule than an agreement with specific responsibilities.”"’

Federal Theology.

With the Protestant Reformation the covenant developed more reli-
gious and metaphysical characteristics, and differentiated itself from the
albeit similar contract and compact.

A new and more elaborate conception of covenant became evident in
various English Protestant fellowships that were intent on uniting through
pacts founded on the free consent of the contracting parties. These pacts
committed the contracting parties not only to live in a Christian way in
all circumstances, but also to enter into a new and more Christian com-
munity. Behind a varied ritual and an apparent simplicity with regard to
expressing their consensus, were hidden on the one hand a different
conception of the Church and society, and on the other a real, practical
theology.

The followers of these sects (who we will call from now on by their
proper name, Puritans) strongly disassociated themselves from the offi-
cial confession of the King and the English people (Anglicanism), yet
also from confessions that were much closer to theirs (such as Presbyte-
rianism), since, as discussed above, they were oriented towards a specific
theology: federal theology.'®

This theology, which was a minority element in the varied world of
Protestant religious theories, was the result of a long and complex
intellectual process started in Switzerland by Zwingli and Bullinger and
in the Rhineland by Ecolampadius'® and Martin Bucer.? Its first exhaus-
tive conceptualisation was achieved by the Dutchman Zacharias Ursinus
and his English pupil Thomas Cartwright.?’ The latter spread federal
theology in England, whose principles were definitively established by
some important members of the Reformation intelligentsia, such as
William Perkins, William Ames and John Preston.?

The federal theology was able fully to express and partly anticipate
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the new intellectual climate which was spreading from England onto the
continent through the new religious ferment of Protestantism. In fact, by
taking up with unusual zeal and dynamism the very ancient idea of the
pact, of the alliance (precisely the covenant) between God and man,
which had been widely described in the Old Testament, the federal
theologians unconsciously sowed also the seed of a new social mentality
(and subsequently of a new political and institutional order) that was no
longer based on “nature” but rather on human voluntarism. The premises
of this voluntarism were very different from the various forms of
mediaeval foedera,? since they referred back directly to the bible, and
hence interpreted all the contractual relationships of ecclesiastical and
social life under Puritan contractualism as “divine right.”**

In this way, the biblical experience of ancient Israel, modelled on the
sacred alliance of the chosen people with God, was reinterpreted and re-
proposed as an authentic benchmark of political relations; from the
outset, therefore, the theological covenant began to influence profoundly
the ecclesiastical, political and institutional spheres of the English
Puritans.

The Ecclesiastical Covenant and Congregationalism.

Taking the theological covenant and federal theology as their starting
point, the English Puritans (who, at the time, were still part of the larger
family of Presbyterians) developed new aspects within the overall
framework of covenantideas. They believed in the absolute need to found
churches through a public contract, in the presence of God, between a
certain number of Christians. The signatories of such a solemn contract
could not be the whole of Christendom, but only that small group which
had taken the theological covenant with God to heart. Such people were
none other than the true Christians, “the elect” and, by definition, the
Puritans themselves.

It was not easy to identify who, out of the vast sea of humanity, had
been predestined (elected) to salvation by God. It was necessary to judge
people’s actions and behaviour, their successes (a sign of divine grace)
or failures. Only the visible saints, those who demonstrated already on
earth to be in receipt of divine grace, could consider themselves to be the
chosen ones and authentic Christians, and therefore gather together in a
free church.

In this regard, it is useful to describe the way in which a new church
was born: a group of visible saints solemnly met together and, through a
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free and voluntary covenant, gave birth to a Puritan church.

The roots of this covenant (ecclesiastical covenant) are biblical: the
Old Testament is full of alliances (covenants, according to federal
theologians) stipulated among groups of the elect. The New Testament
(as interpreted by the Puritans) also gave Christians the task of uniting in
order to spread the gospel.

The Puritan churches were established therefore to the exclusion of
all non-Christians and at the same time did not include the whole of
Christendom. In other words, they were not ecumenical but selective and
confined to that specific group of stipulators and that specific ecclesias-
tical covenant. Hence, there existed as many Puritan churches as signed
covenants; every Puritan group endowed itself with a church that was
equal and at the same time different from all its sister churches; none of
these churches could prevail over the others in as much as each of them
was directly wished by God.

From these theoretical premises, which derived from the develop-
ments of federal theology and the bible, the so-called congregationalism,
that is, the ecclesiastical organisation that the Puritans adopted, gradually
took shape.

Congregationalism was the cause which persuaded the followers of
federal theology to split from the larger family of Presbyterianism. The
Presbyterians, just as the Anglicans, claimed that the church had by its
nature to be one and spread throughout the territory of the Crown. It could
not be based on the consensus and voluntarism of a restricted number of
people, but had to include the totality of Christians, regardless of any
underlying covenant. The Anglican Church rested on these foundations;
and it was for this reason that the Presbyterians remained within it.

A part of the Congregationalist Puritans did not accept such a
compromise and decided officially to leave the Church of England.
Others, probably the majority, argued that it was not opportune to
abandon the Anglican church in as much as they believed it still possible
to reform it from the inside. In this way, two distinct groups of Puritans
were born: the separatist Congregationalists and the non-separatist
Congregationa-lists. The non-separatists constituted the majority of
those subjects of the Crown that crossed the ocean in order to venture into
the New World.

The differentiation between separatists and non-separatists very soon
involved also the ecclesiastical structure as such. In fact, while both
churches were based on free covenants, and while every church enjoyed
independence from the others, the separatists developed this basic form
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of organisation to its extreme. In short, since the separatist churches did
not benefit from any solid reference point at a higher level of organisa-
tion, they ended up becoming increasingly different one from the other
(also at a doctrinal level) and within a short space of time, fell into
complete anarchy, which endangered their very survival. On the contrary
the non-separatists, in part because they never renounced their member-
ship of the Church of England, managed to achieve an organisation of the
system of churches which, when carefully considered, reveals some
similarities with what would become the federal system of 1787. In fact,
every church enjoyed full freedom and autonomy. In 1636, a special
body, called Synod, was created above the churches and given a few,
well-defined functions (set down in Chapter XVI of the Cambridge
Platform). The Synod was made up of pastors sent from the various
churches, so that continuity and uniformity of religious and political
action was developed between the two levels of ecclesiastical organisa-
tion.

The Covenant in the Experience of the British Settlers in North America.

Had the hard-line British Puritans not left their home country, they
would probably over time have been re-absorbed into the large family of
Presbyterianism. And today, dealing with their history and explaining
their ideas would have no sense beyond a historical account. Instead,
these men left a lasting impression of their presence in the New World.

A few historical facts will suffice to explain the extraordinary
importance that these conventicles of the visible saints had. In 1620, the
Pilgrim Fathers, during the voyage towards the American coasts, entered
into (as was their usual practice) a covenant.”® “We do solemny and
mutually, in the presence of God and of one another, covenant and
combine ourselves together, into a civil body politic.”?” This covenant,
that already had the characteristics of the social covenant (which will be
discussed below), later became the symbol of the spirit that inspired the
creation of the United States and its political model.

Nevertheless the adventure of the Pilgrim Fathers did not, nor could
it have had, the importance which history later attributed to it. After
landing at Plymouth in New England, they immediately put into practice
all the institutions of federal theology and separatist congregationalism.
Yet, as important as their experience was on a symbolic level, it was
nevertheless restricted to a group of 150 people and the practical
consequences of their action did not go beyond a generation.?
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Definitely more important was the great migration of 1629-30 by non-
separatist Puritans led by J. Winthrop.”” This migration was different
from all previous and future ones for a variety of reasons, of which one
is particularly significant: Winthrop and his followers arrived in New
England convinced that they had been guided to the new promised land
by God, to whom each was linked by the theological covenant.

They left for such a remote land not because they were oppressed by
their home country, but because they were convinced that they would be
able to create there an authentic Christian community, populated by true
Christians and organised on the model of free churches that were founded
on the equally free ecclesiastical covenant. In other words, they (the new
Israel) landed in America just as the old Israel, under the guidance of the
Lord, had reached the Promised Land in Palestine.

A significant part of American historiography,® referring back also
to de Tocqueville’s teaching,® agrees on identifying precisely in the
Puritans of New England the first authentic seed of national identity,
democracy and federalism.

From Ecclesiastical Covenant to Social Covenant.

The ecclesiastical covenant of the Congregationalist Puritans suc-
ceeded in shaping an entire society, even as far as the most insignificant
details, and provided the parameters, forms and model for the social
covenant.

A large number of churches was rapidly established in Massachu-
setts, each of them free, autonomous, and independent, founded on the
will and consensus of more or less small groups of Puritans. This system
of organisation, being highly decentralised, encouraged the grouping
together of settlers in isolated communities, and hence prevented the
emergence of a strong central control.

Given that not only the religious but also the social point of reference
was provided by the various churches, the need existed from the outset to
provide a more specifically political organisation, so that the New Israel
could survive and flourish in those so apparently inhospitable lands.

Once again, the vivid and practical answer the Puritans gave to this
emergency situation derived from an elaborate theological and biblical
construction: the social covenant.

Unlike the ecclesiastical covenant, the social covenant was much less
selective. The non-elect could also take part. In this way, the colony was
able to enlarge itself while maintaining power and religious and political
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management firmly in the hands of the visible saints alone.

It may be interesting at this stage to recall briefly the principles on
which the transformation of the theological covenantinto social covenant
took place.

The Puritans used to state: justas all Christians had signed a theologi-
cal covenant with God and just as they had combined together in order to
build the Church, likewise all other social and political communities must
be founded on the same premises, namely on a public, free and voluntary
contract between men and an earthly authority. The parties to such an
agreement must have equal dignity and one party could nottrample on the
rights of another.

The Old Testament is rich with examples of this kind:** the contract
between God and Abraham later becomes the contract which binds Israel
in its entirety. And if God himself wished to found his authority on a
contract stipulated on a free and equal basis, subjecting himself in some
sense to its conditions, then all the more reason why every earthly king
or political power should do the same.

These ideas seem to anticipate by a century the thinking of Locke and
Montesquieu; indeed, the Puritans succeeded, perhaps unconsciously, in
elaborating something which recalls the social contract of the Enlighten-
ment.

Needless to say, widespread ideas on contractualism also from a
political viewpoint had existed for some time in England and Europe, but
the New England Puritans were the first to put into practice these new
principles; new, if considered in the context of the 17th century, but in
reality ancient in as much as they appeared to the eyes and minds of those
settlers as a return to the thousand-year old roots of the bible.

Atthis stage, it is possible to identify two basic guiding principles that
emerged out of the social covenant: the government had to derive its
strength from popular consent; the people, should the government betray
its contractual obligations, had the right/duty to rebel.

These guiding principles re-emerge in the Declaration of Independ-
ence of 1776. From this point of view, Jefferson and the other congress
delegates did not create anything new.”

Of course, we do not seek to argue that the American revolution was
the mere implementation of the ideas of 17th century Puritan contrac-
tualism. Yet in our opinion (which is along the lines of de Tocqueville’s
teachings), what really gave the revolutionary process its original nature
was the covenant, its history, premises and influence on the “thoughts”
and “actions” of the peoples of North America.
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The Implementation of the Social Covenant and the Township System.

Convinced that they were following biblical laws and the design of
Divine Providence, the non-separatist Puritans of Massachusetts spread
their covenant ideas to an extremely large number of areas of colonial life.
Of these, we want to mention the particular social covenant through
which new towns were founded.*

It is worth describing how cities in Massachusetts were founded and
organised. Immediately after 1630, nearly 1,500 settlers distributed
across at least 10 towns, lived in what is now the state of Massachusetts.
Each town was created on the model of the township system. A group of
colonists decided to unite freely by stipulating a covenant and thereby to
found a new, stable community.

These communities were border communities: the constant dangers,
due to the presence of Indians and the inhospitable environment, forced
the settlers to remain united and organised. Towns were established also
in extremely remote places, so long as the soil was suitable for agricul-
ture. Indeed, agriculture, apart from being a necessity for survival, in the
colonists’ mind re-created in the New World that atmosphere of the rural
English village from which the vast majority of them had come. All the
settlers involved, and not only the elect, took part in this covenant, whose
outward form followed that of the ecclesiastical covenant.

A group of settlers that wished to join together in atown had toreceive
the approval of the General Court of Massachusetts, the equivalent of a
central government. Once approval was gained, the new town sent a
representative to the General Court. A part of the town’s territory re-
mained public property (on the model of the English village), while the
remainder (the township) was shared out among all the heads of families.

The central government nominated the public officers,* while impor-
tant sectors such as education, the school system, roads, public charity,
the training of the colonial militias, tax collection and so on, remained the
responsibility of the local authority.

Civil and political life was developed in the town’s outskirts and arose
on the basis of solid contractualistic and federalist principles; the town
itself did not possess a uniform nature, but rather drew its own political
and social strength from a series of pacts (covenants) that were stipulated
between the various settlements spread throughout the territory. The
General Court intervened only at a later stage to give its approval to the
new community order and recognise that a given town was in accordance
with the religious orthodoxy.
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In 1636 the Court conferred self-government on the various towns, by
granting them the right to elect their public officials and to decree laws
and regulations on varying subjects. Every member of the town could be
called to take on government functions and the management of the public
administration.

Since Massachusetts was a colony whose government had been es-
tablished previously in England,* every town of the region was obliged,
despite enjoying a large degree of self-government modelled on the
principle of subsidiarity, to take account of the decisions of the superior
political organ, that is, the General Court, in matters of public order and
relations with neighbouring colonies.

However, other Puritan settlements in New England were founded in
asignificantly different way: Connecticut, New Haven and Rhode Island
assumed from the outset what could be defined as a form of federation (to
the extent that this was possible in the 17th century).

Connecticut was created following a solemn covenant stipulated in
1638 by the towns of Windsor, Hartford and Wethersfield;* this cov-
enant, which called God as a witness, provided for the creation of a new
political entity, Connecticut, which was to be endowed with a govern-
ment organ, the General Court, the product of the three towns. The three
towns agreed to give up part of their prerogatives in favour of the central
organ, yet always within a relationship based on subsidiarity, such that
the functions of the central government could not interfere with those of
the towns for all matters which concerned the towns alone. In the
preamble of Connecticut’s Fundamental Orders (the equivalent of a
constitution), there is an explicit reference to the intention to unite within
a confederation.®

New Haven was founded in 1643 through a similar procedure to that
used five years earlier by the towns of the Connecticut valley. Through
the stipulation of a covenant, the towns of New Haven, Stamforde,
Guilforde and Milford took the decision to join together in a federal-type
union and to create a General Court comprised of representatives from the
various towns.* The General Court, despite wielding the same powers as
a central and superior organ, was obliged to respect precisely the
functions of the towns, on the basis of a social covenant stipulated
between the General Court itself and the towns, which established the
respective spheres of competence.

Finally, Rhode Island (the most turbulent and heterodox Puritan
settlement in the whole of New England) arose as the product of a series
of covenants signed in 1643 by the towns of Providence, Warwich,
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Portsmouth and Newport, each of which was the result of the stipulation
of a specific settlement covenant.*

In each of these colonies, as in Massachusetts, the town represented
the initial core of association and elaborated a system of contractual
relationships (covenantal relationships) similar to those of the Con-
gregationalist Churches. The towns gave up their own absolute sover-
eignty and delegated the task of extra-regional representation to the
General Court. Therefore, every General Court acted as a federal govern-
ment could act, by taking foreign policy decisions that were binding for
all the member towns.

As can be deduced from the observations made so far, the township
system was the result of the complex Puritan ideology of the covenant
and, at the same time, the legacy of the English tradition, which the
settlers inevitably brought with them. The primitive weakness of the
central government is not enough to justify the deep sense of self-
government in Puritan culture. Even when the central power began to be
strengthened, the autonomy and self-government of the towns were
intentionally not called into question. The towns were supported by an
Assembly of free colonists, who were not necessarily members of the
elect. The similarities with the ecclesiastical Pact can not but confirm the
strong influence that this exercised on local self-government. The Puritan
mentality did not take kindly to an overly strong central government
(perhaps also due to the Puritan experience in England) nor was it willing
to renounce that strong sense of community that derived from belonging
to the various Congregationalist Churches.

In 1643 the colonies of Massachusetts, Connecticut, Plymouth and
New Haven stipulated, through their respective General Courts, a solemn
covenant, to which God was called as a witness, through which they
committed themselves to join together by establishing the United Colo-
nies of New England. This association, which went down in history as the
Confederation of New England, operated for four decades until 1686, and
represented the first attempt on American soil to gather together anumber
of complex political realities through a federal method.

This model exercised a considerable influence on the constitutional
evolution of American history, at least until 1787.

Also in the colonies of central and southern North America, towns
were created and developed on the free and voluntary impulse of the
colonists. Yethere, unlike New England, the Congregationalist system of
Churches was not so widespread, and as a result the covenant ideas did
not influence the foundation and development model of the towns.
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In his description of the local situation in the United States between
1830-1840.4' A. de Tocqueville repeatedly stressed a certain culture of
self-government (from the town to the central government) that was
deep-rooted in New England and, on the contrary, decidedly weaker
elsewhere (even in states which were very close to New England, such as
New York). He wrote: “In this part of the Union political life had its origin
in the towships; and it may almost be said that each of them originally
formed an independent nation.” And again: “When the kings of England
afterwards asserted their supremacy, they were content to assume the
central power of the state. (...) They are independent in all that concerns
themselves alone; and among the inhabitants of New England. I believe
that not a man is to be found who would acknowledge that the state has
any right to interfere in their town affairs.”*

More than a century before the American Constitution, then, de
Tocqueville identified in the events of New England attitudes which
nowadays we would define as federalist attitudes.®
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Notes

TOLERANCE
AND THE MULTICULTURAL SOCIETY

The idea of tolerance, which is nowadays the subject of an untold
number of debates and publications and which seems to have become one
of the key ideas with which to read, interpret and direct the moral and
political choices of a society which tends increasingly to be multicultural,
has in fact in the past often been in the forefront of the considerations of
men of letters, although the term “tolerance” has sometimes been
replaced by other expressions and the sphere of its practical application
has altered, spreading into ever more varied and complex contexts.

Tolerance has been, and is from time to time, held to be the answer,
on the one hand to the need to defend one’s identity and, on the other to
the need to guarantee the living together of the members of a community
through the mutual recognition of equal dignity for all. Tolerance in this
sense is the antidote to what Rousseau calls, referring to individuals,
“self-love”, that is, the vainglory or self-pride of the individual who does
not tolerate being overshadowed by other people’s ideas and actions. As
Gadamer argues, the task which every person continually faces is
gigantic: to keep under control one’s personal prejudices, the egocentric
sphere of private desires and interests, so that “the other” does notbecome
or remain invisible.'

Yet which of these two opposites, the individual and the community,
should take priority? In the world we live in, which need is more pressing:
to defend diversity or to safeguard civil co-habitation based on the
presupposition of solidarity? Gadamer defines solidarity as that immedi-
ate and spontaneous agreement on the basis of which itis possible to take
common and universally valid decisions in the moral, social and political
spheres,” which forces the search in the Other and the Different of that
which is common to all. Will perhaps an approach that puts the two needs
on an equal footing, enable us to reconcile them?
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Tolerance and Prejudices.

Intolerance can be linked both to prejudices and to value judgements.
Certainly, the line which separates one from the other may be subtle, yet
the realm of prejudice tends however to leave to one side the confronta-
tion between values which may conflict with each other in social life. It
concerns the attitude of those who despise any cultural context that is
different from their own and any superficial difference (skin colour, way
of dressing, talking, etc.), regardless of considerations of their merit,
justice, suitability or otherwise relative to living together in the context
of a community.

Naturally, prejudices often turn into conflicts of values in cases where
contempt translates into real social marginalisation, yet there exists no
rational basis for the prejudices (I hold this to be right or wrong), but
rather an act of will on a “to suit me basis” (I grant or refuse approval).

Are there any weapons against prejudice? It would seem a difficult
attitude to uproot if it has influenced the thoughts of great men who
evidently can not be accused of simple ignorance. Voltaire — despite
making an important contribution to the analysis of the idea of tolerance®
— nevertheless maintained that “if the intelligence of Negroes is not that
of a different species with respect to our intellect, it is nevertheless much
inferior.”* Similarly, David Hume wrote: “I am inclined to think that
Negroes, and in general all the other species of men... are naturally
inferior to white people.” And again, Thomas Jefferson held that
“Negroes — whether they be a species that was initially different or
whether they have grown different with time and circumstances — are
inferior to white people as regards their physical constitution and like-
wise their spirit.”®

Certainly, they could not count on the information that the employ-
ment of ever more sophisticated research tools (particularly, in the field
of so-called racial differences, genetics) place at the disposal of our
contemporaries,’ yet in reality there does not exist a required and almost
automatic relationship between the progress of learning and the elimina-
tion of prejudices. With the passage of time, they become an innermost
feeling and pervade our relationships, they become a form of refuge, a
walled stronghold that defends our own individual interests. In the
conflict between learning and interests, the tendency to favour the latter
often prevails.

Therefore, this relationship between learning and tolerance requires
mediators who carry out their role through time: on one side, coercion as
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regards the negative social consequences of prejudice and, on the other,
education which conditions the intimate convictions of each one of us.

Yet the education of tolerance implies living together, that is, prox-
imity which allows mutual understanding. For this reason the trend
towards the exaltation of differences through “separation”, which is
gaining ground in some multicultural and multiracial societies, is totally
wrong. This is what is happening, for example, in the most variegated
society of the modern world, America, where the melting pot concept is
being countered by a fragmentation which favours identity and the rights
of ethnic groups, in which multi-ethnic beliefs are abandoned and
separatism is taking over from integration.® Yet separation and competi-
tion among groups can not but create persecution manias and mutual
suspicion, whereas the so-called “political correctness” becomes a totally
ambiguous symbol of tolerance and respect.

Tolerance and Different value Judgements.

The issue is more complex as regards the relationship between value
judgements and tolerance. In this case, the concept of tolerance is linked
to the disapproval of and aversion to something which is considered
wrong, since it makes no sense to talk about tolerance of matters which
we approve of.® In a certain sense, it is a kind of indulgence. As Kant
argued, a person is indulgent when he does not hate others for their
mistakes. He who is indulgent is tolerant.'® Yet tolerance of something
which we consider to be wrong presents ambiguities, or at least creates
problems.

What relationship is established between a tolerant person and a
tolerated one? Is tolerance inevitably connected to relativism or at the
extreme to scepticism (truth does not exist: there exist many truths), or
can it become a premise for making progress towards the definition of
shared truths? Is it right that a person who believes in a certain idea or in
certain values passively accepts and tolerates the practical consequences
of actions that are motivated by ideas and morals that he does not share?
Is tolerance a “principled” or a “functional” choice, that s, is it a good in

itself or is it linked to considerations of public order and social peace (the .

cohesion of the state)?

It is possible to begin to answer such questions by linking the concept
of tolerance to that of the equal dignity of people and ideas. One of the
fundamental premises of tolerance is precisely the equal dignity of all
human beings, who therefore deserve respect for being such, that s, in as
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much as they can be defined in Kantian terms as rational agents, who are
potentially free and able to create and define their own identity.

Yet the definition of one’s own identity is not a private matter: it
occurs through continuous dialogue with others and for this reason
implies recognition. While respect is a form of “abstention” from
judgement and is premised on equality, recognition is an active attitude,
which leads toward the exaltation of difference. It is precisely this latter
phenomenon that has become the battle-cry of those movements against
discrimination which characterise the pluralist and multicultural socie-
ties of our age. The answers which liberal democratic culture and politics
have given to the problem of freedom and equality have been called into
question on the basis of the consideration that not only the fundamental
freedoms (of thought, speech, print, etc.) and the fulfilment of fundamen-
tal needs (education, income, health, etc.) should be guaranteed, but also
that the cultural differences of individuals and groups who do not identify
with the prevailing culture should be safeguarded. Hence, the virtue of
tolerance should not consist only of a “laissez faire” attitude or in
abstaining from exercising one’s power over somebody else’s opinions
and actions, even if they are significantly different from ours and even if
we disapprove of them from a moral viewpoint,'' but also in creating
opportunities for other people and in doing everything we can to help
them to uphold and develop their differences.'”

The stress placed on diversity and its defence is, as has already been
mentioned, what is bringing about a crisis in American society. The
policy of recognition has been linked to the need for ethnic self-assertion
against cultural nationalisation, to the celebration of ethnicity through the
development of a literature or a compensatory history which is inspired
by group resentment and pride and often based on falsifications, " to the
organisation of forms of support for the ethnic community (dedicated
schools, exclusive meeting centres, etc.) and to demands for an active
state role in defence of the rights of minorities in addition to those of
individuals, through the granting of opportunities to which the majority
should be excluded from.™

Yet is this the right approach? In reality, both in American and
European history, it has been precisely the emphasis on and sharpening
of differences which has led to intolerance. If pluralism is combined with
the creation of forms of segregation, its positive aspect is turned into a
negative one, and that which is considered a fundamental form of
civilisation turns into an instrument of barbarity. The various kinds of
tribalism that are currently arising in the world (at the ethnic, religious or
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political level), which are based on the need to share common, exclusive
emotions, risk enveloping us in an atmosphere of fanaticism."

The concept of tolerance, when taken to this extreme, has as its
premise a sort of scepticism, or relativism, according to which what is
important for each person and each group is “his or their own truth” (his
ortheirideas, culture, moral and life choices), which can not and must not
be influenced or conditioned by the “truth of others.” In turn, this premise
is founded on the fear of uniformity, of homogenisation, which are
perceived, particularly nowadays, as real dangers linked to the “‘global
communication” society. The fear is that if tolerance of diversity were to
have the function of promoting the discovery of truth, that would
ultimately lead to the disappearance of diversity, that is, to unanimity.'s

Hannah Arendt, for example, has argued against the necessity to
achieve fixed points that are unanimously agreed on. She defends
diversity in itself and subordinates truth to pluralism, which allows an
endless dialogue between people: the traditional idea of truth, she
maintains, threatens the plurality of perspectives that are continuously
changing and the free choice of opinions to adhere to, and it replaces the
endless talk of politics with the single voice of all rational men.'” For this
reason tolerance must be defended since it lies at the basis of the
possibility for discussion and debate, and this represents a value which is
superior to truth.

Placing the emphasis on diversity can therefore lead to two results:
fanaticism or pluralism as an essential value and therefore an end in
itself; both of them, although in different ways, have a relativistic basis.

But there exists a third outcome which, by not making of diversity an
absolute value, recuperates it as an element in aprocess, a process without
end, but not without fixed points — and these are those values whose
presence or absence conditions the possibility of infinite dialogue be-
tween the diversities. Tolerance, in this case, is based on the concept of
fallibility. As Popper argues, the fact that human beings are fallible means
that we are all capable of erring. Yet to state this is equivalent to saying
that the truth exists and that there are actions that are morally right, or
almost right. Fallibility certainly implies that truth and good are not
within hand’s reach and that we should always be ready to discover that
we were wrong. In the confrontation of different opinions, it is necessary
to start from this premise: “I may be wrong and you may be right.” If those
who discuss subscribe to this assertion, this is sufficient to guarantee
mutual tolerance. Nevertheless, in order to avoid relativism, it is neces-
sary to go further. They should say: “I may be wrong and you may be
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right; and if we discuss the problem rationally, we may be able to correct
our mistakes and both of us may be able to get closer to the truth.”'®

Itis on the same premises that John Stuart Mill bases his assertions on
tolerance, which he considers to be a means to an end: the truth. “As
mankind improves, the number of doctrines which are no longer disputed
or doubted will be constantly on the increase: and the well-being of
mankind may almost be measured by the number and gravity of the truths
which have reached the point of being uncontested.”" In Mill’s opinion,
tolerance of different opinions is therefore functional and relates to a
specific objective, which, once achieved, in a certain sense deprives
tolerance of any further role: if the aim of tolerance is the creation of
widely-accepted opinions, once these have been formed they must have
the same value for everybody.

That it is impossible to avoid fixed points emerges also from the
observation that all those who have been involved with the issue of
tolerance agree on the fact that its practical application imposes some
limitations. It is not possible, for example, to tolerate intolerance, to be
tolerant of the manipulation of facts or the denial of the equality of rights,
and so on.

Tolerance, therefore, is the premise for discussion and dialogue, yet
at the same time it is subordinated to those values whose negation would
result in the negation of tolerance itself, values which have progressively
emerged through the course of history and which, although not fully and
universally realised, tend to become the basis of life in common.

The different ethnic and religious groups present in multicultural
societies, which cloak themselves in the flag of their own diversity, and
which demand recognition in the high-powered sense which implies the
concession of special rights by the state, create instead a contrast between
particular rights and common values, to which nevertheless they appeal.
The demands for special treatment by the French-Canadians of Québec
are a good example. This region has passed various laws regarding the
defence of the French language: one states that neither French-speakers
nor immigrants can send their children to English-language schools,
another imposes the use of French at work in companies with more than
fifty employees. In the name of the collective survival of a group, the
government of Québec has therefore imposed on its citizens restrictions
which on the one hand are in conflict with the contents of the Canadian
Charter of Rights adopted in 1982, and on the other damage the right of
all citizens to make free and autonomous choices with regard to certain
aspects of their life.”
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Citizenship and Belonging.

As Giacomo Marramao writes, the logic of the multicultural society
seems to produce a sort of “detachment... between citizenship and
belonging.... the modern democratic idea of a belonging that is entirely
encompassed by citizenship is no longer able to face the challenges of
contemporary society. We now know that there exist needs of symbolic
identification which can never be fully realised within the sphere of
citizenship... Responding to the social demands by broadening the
horizons... of citizenship is feasible for as long as we are dealing with
political conflicts (regarding rights of equality), or with economic and
social conflicts (claims of interest or status). Yet it becomes no longer a
feasible response when moral conflicts, conflicts between values come
into play.”*!

Now, ifitis true that we are witnessing nearly everywhere in the world
the emergence of this phenomenon of fragmentation based on the
proliferation of “super-exclusive” identities, what we need to ask our-
selves is whether tolerance towards the “artificial proliferation of the
logic of identity” can lead as far as to the passive acceptance of disinte-
gration, which inevitably results in conflict, or whether it is possible to
find an equilibrium that resolves the opposition between citizenship and
belonging and will render multicultural citizenship practicable.

The potential conflict between citizenship and belonging, intended as
symbolic identification, was resolved by national ideology through the
imposition of a single culture and through mythical symbols which led to
the identity of citizenship and belonging to a national community that was
made and considered to be homogenous in an artificial way.

Yet it is precisely the crisis of the national states with regard to the
new, emerging situation, to the progressive increase of interdependence,
that contains the seed of a new and more libertarian solution of this
conflict. The crisis contains the seed of a solution in a dialectic sense,
since it is precisely this crisis and interdependence which are among the
factors that trigger the process of disintegration in the name of tolerance
and the recognition of diversities, and this represents the denial of the
synthesis between citizenship and belonging. Yet at the same time, these
two factors pose a question which we can not avoid finding an answer to:
the issue of which alternative institutions should be established specifi-
cally in order to dominate the crisis and face interdependence without
provoking moves to disintegration.

What is taking place in Europe, if Europe proves able to complete its
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federal unification, is the practical response that the European states are
giving to that question, and an indication of the way forward that the
entire world will have to follow, if we do not want to resign ourselves to
undergoing the consequences of the ungovernability of global problems.
Yet at the same time, this answer will contain a politically and symboli-
cally new element: the overcoming of exclusive citizenship.

Paradoxically, the reaction to the dangers of disintegration in the most
advanced multicultural society, America, may lead toward nationalism.
This is how Arthur Schlesinger responds to the crisis of the melting pot:
“History can give a sense of national identity. We don’t have to believe
that our values are absolutely better than the next fellow’s or the next
country’s... They are anchored in our national experience, in our great
national documents, in our national heroes... in our traditions. People
with a different history will have differing values. But we believe that our
own are better for us.” The antidote to threats to the cohesion of the state
is, albeit with due consideration for diversity, the championing of
“American nationality.”?

On the contrary, in Europe the answer to the dangers of disintegration
will be the creation of a multinational federal state, whose citizens will be
able to become the subjects of a real “cultural revolution.” If (as is
conceivable, given the varied structure of European society) the creation
of the European federation will give rise to a new model of the federal
state, more articulated than the American model and structured across
various levels of government that give voice and power to the various
territorial communities (local, regional, state and federal), this will
represent the end of exclusive citizenship and the birth of a new concept
of identity.

The search for “super-exclusive” identities is linked to the fact that the
sense of belonging is connected to the need of symbolic identification,
which is not considered to be satisfied within the realm of citizenship
precisely because up until now citizenship has possessed the character-
istic of exclusivity. This characteristic has brought about the pervasive
role of the state above and beyond the public sphere (the sphere of the
fundamental rights and obligations of citizens set down in democratic
constitutions), invading the private sphere of ethical and cultural choices.
The overcoming of exclusive citizenship leads to the separation of the
two spheres, and tends toward the abolition of state-decreed interference
in the private one, control over which is strictly linked to the need of
inculcating the national ideology in the citizenry. This will enable the
reversal of the trend toward the excessive and often intolerant demands
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for the recognition of differences, which represents one of the causes
behind the birth of the new tribal nationalism which is developing mo-
mentum in our societies.

At the same time, the model of federal democracy based on different
government levels can set off a positive process of revitalising democ-
racy on a substantial basis, creating the conditions for a more open and
tolerant society.

Value conflicts in the public sphere, just as conflicts of interest, can
be resolved without definitive splits and destructive clashes if suitable
institutions not only guarantee everybody, through liberty and equality,
the satisfaction of their “primary needs”, but also encourage continuous
dialogue as a tool for solving conflicts. Tolerance, within a suitable
institutional framework, no longer appears as the “kind concession” of
those who believe themselves to be right a priori with regard to those who
express different opinions, but as the natural condition of a society which
admits and gives voice to “respectable moral dissent.”> This is possible
if every person, independently of the cultural context to which he feels
bound and of his life choices, can participate effectively, together with
other people, in the decisions which concern the world he shares with
these other people. In essence, tolerance can progressively become a
spontaneous practice (and thereby avoid the danger of turning on itself
through the so-called “politics of difference”) only if the individual-
citizen feels himself to be fully involved in common projects. If one of the
core elements of the demands of the neo-communitarians is the “compen-
satory search for community warmth against the ‘big chill’ of the purely
functional institutions of our democracies,” then this is a matter of
opposing the current trend to define the community as the “place” of
ethnic, religious, cultural identity, and instead to define it in territorial
terms, that is, as the place where individuals, with their differences, live
together and plan their future together through “discussion and action.”?

The emergence and spread of the multicultural society is in a certain
sense a “necessary” phenomenon, in as much as being connected to the
evolution of the mode of production one can not set oneself in opposition
to it: what we can do is, on the one hand, ascertain the problems which
it poses and, on the other, try to master them.

We have seen how, faced with the new problems posed by
multiculturalism, among which is that of tolerance, what often emerges
are distorted reactions that are more related to fear and uncontrolled
sentiments than to the search for new criteria with which to judge
situations and thereby find new solutions. The assertion of a new concept
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of “citizenship”, tied to the creation of federal institutions articulated
across various territorial and government levels, can provide the solution
that will avoid the exaltation of the need of symbolic identification which
can lead to an intolerant fanaticism, and assist the search for a synthesis

between citizenship and belonging and thereby the affirmation of
multicultural citizenship.

Nicoletta Mosconi
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FRANCE AND GERMANY AT THE CROSSROADS

The Balance of Expectations Between Union and Division.

The end of the Cold War and the first attempts to create a system of
universal security which includes the ecological and economic as well as
the military dimension, have ensured that mankind has become aware of
the beginning of anew phase in relations between states. But first the Gulf
War and then the fall of Gorbachev with the consequent disintegration of
the USSR and of Yugoslavia have shown how dramatic the transition can
be from a world system in which the stability and security of vast areas
were inany case guaranteed by the deterrence policy exercised by the two
superpowers, to one in which political, military and economic instability
threaten to spread beyond all control. The most obvious case is precisely
that of Europe, formerly divided into two areas of influence which
appeared definitively pacified internally, today divided into a still stable
western zone and a central-eastern zone which risks precipitating the
continent into a situation of chronic instability.

With the fall of Gorbachev, and hence with the end of the prospect of
reforming the UN on the basis of Soviet-American cooperation in the
field of security, the expectation of building a more peaceful world order
in a short time has weakened. In some states pride has flowered again -
as in the USA, but also in France; in others anxiety — as in Germany and
Japan — over having to assume world responsibilities. Both the former
and the latter groups continue to pay homage to the reform of the UN, but
in concrete they are more concerned with not losing privileges or with
acquiring new ones rather than making the United Nations more effective
and democratic.

While on the one hand globalisation produces growing expectations
for the extension of the powers of international bodies, on the other hand
it feeds the illusion that the territorial principle of power has been
overcome.

Local conflicts and the risks of nuclear and mass extermination
weapons proliferation bear witness to the close connection which still
exists between foreign policy and the military factor.

These contradictory and disconnected phenomena are the symptom
of the crisis of power which has assailed the world order and recall the
agony of the European system of states described by Dehio': an agony
however which is no longer caused by the ascent of new powers, but
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rather by the fact that no balance of power seems now possible without
the progressive transformation of the UN into a structure of world
government. In this situation what are the possibilities of political action
to advance federalism?

Such a question cannot be answered without overcoming the merely
internationalist vision of liberalism, democracy and socialism, which has
already twice this century proved insufficient to comprehend the pro-
found causes of the crisis in the nation state and international anarchy.
This vision, as Albertini showed, by ignoring the fundamental law of how
states behave, the reason of state, becomes its prisoner de facto. It is only
with federalism that the comprehension of the reason of state can be
analysed both inits theoretical aspects —relating precisely to the policies
which states conduct to guarantee their own survival — and in its
ideological aspect — relating to the cult of the nation. The anal ysis of the
theoretical and ideological aspects of the reason of state highlights a
structural element in the life of several independent states which enter
into a relationship amongst themselves. This can help to understand how
globalization and the fact that these days the reason of state does not
manifest itself with the demoniacal face of power politics, do not yet
imply that it has ceased to be “the rule of political action, the motive law
of the state.” Certainly the choice of the way which inclines to the pursuit
of reason of state, as Meinecke notes, can be “limited by the individual
nature of the state and environment,” but as long as independent and
sovereign states exist, these, at every moment, will be governed by the
law of their respective reason of state. Meinecke warned after all that,
“under the coincident pressure of ideal and utilitarian motives,” the
statesman can even temporarily respect the boundaries of law and
morality. But what happens at the moment when, with the diminution of
these motives, the power to wage war remains in the hands of independ-
ent, sovereign and armed states?

Certainly reason of state, understood in its theoretical aspect, is today
constrained by the evolution of the mode of production to operate while
also taking account of the need for the unity of the human race.

Yet the growing economic and political interdependence among the
states, though limiting the degree of freedom of choice of the reason of
state, does not annul it. The policies of regional and world integration
have become part of the calculation of reason of state: in various regions
of the world, and in the first place in western Europe, precisely in the
name of Salus populi, suprema lex, the states have already had to accept
the transfer of part of their national sovereignty to a higher level (as has
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happened with monetary sovereignty in the European Union).

All this is not yet sufficient however to shift the balance of expecta-
tions of the national foreign and security policies towards the construc-
tion of peace. Certainly there are signs of a growing demand throughout
the world for greater justice and police capacity at international level. But
this demand clashes then in the final instance with the fact that, despite
increased reciprocal trust, the states cannot exclude war from the possible
options they could take. This explains why they are reforming and
restructuring their respective defence systems and armies, but not abol-
ishing them. In a transitional phase such as we are now living in, this
policy can be reconciled with the need to reinforce the international
policing function of national armies. Moreover, as shown by the crises
of the Gulf, the former Yugoslavia, the Middle East, Somalia and
Rwanda, it is not possible to promote any peace-keeping policy without
having intervention forces equipped with the best technology and with-
out an effective military apparatus capable of transporting, moving and
protecting substantial military contingents. Precisely for this reason the
expectation which is tending to take root today is that which puts its trust
in the only powers still able to undertake these global tasks: the USA and
coalitions of national armies. This however is a short term expectation,
which clashes with the impossibility for the USA of continuing to fulfil
this role of leadership for long, and which in short offers no alternative
to the return to international anarchy, i.e. to a system in which, as Lord
Lothian warned, the military time-table would inevitably dominate the
states’ decisions.

The only alternative to this prospect would lie in the immediate
reinforcement — primarily in Europe — of the processes of regional uni-
fication in the ambit of a process of reform of the UN. Only thus in fact
could the political time-table, that of international pacification, dominate
the decisions of the reasons of state and create a different balance of
expectations.

The uncertainty and contradictions of the foreign and security poli-
cies of the states therefore reflect doubts as to the outcome of the race
against time to consolidate the cornerstones of the process of unification
of the human race before it is replaced by resignation to chaos.

The most irresponsible heads of state and government and national
public opinion confound these moments of transition with the opening of
an era of greater freedom of choice in foreign policy, thus contributing to
anticipate and augment the risks of anarchy. Those most astute, but
anxious to preserve national power, seek pragmatically to keep all roads
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open.? In this context both on the cultural and on the political level
federalism remains the only instrument to comprehend the risks we run,
and to fight for the realisation of peace.

On the basis of these general considerations one can analyse the future
of European foreign policy and the role of France and Germany, setting
out from the consequences of the scientific and technological revolution
as regards questions of security.

Technological Innovation and Crises of World Leaderships.

Innovation contributed to the crisis in the strategy of bipolar confron-
tation based on the arms race, but cannot abolish the risk of war on its own.

For decades after the end of the Second World War, scientific and
technological development was fed, in both the USA and the USSR, by
research and applications in the military field. The revolution of high
technology, from 1945 on, would have been unthinkable without the
influence of military policy. But since the eighties this has no longer been
the case.* At that time countries which had remained on the margins of
military confrontation, like Germany, but above all Japan, began to
acquire considerable advantages on the level of technological innovation
in sectors until then considered strategic for the pursuit of world leader-
ship, like electronics and communications. The American capacity for
technological innovation, which however maintained an ample margin of
advantage over the Soviets, was by now second to the Japanese. Aware-
ness of this was manifested very clearly both in the USA and in the USSR.

In the USA the Reagan administration tried, with the star wars project,
to put back in motion the positive cycle by which development of
innovations financed ambitious and costly research in the military field.
But the Reagan project did not have the hoped-for effects on civil
industry: some of the major American companies actually turned down
the Pentagon’s orders because to accept them would have meant, for
reasons of secrecy, setting up inconvenient production lines parallel to
the civil ones.

Meanwhile in the USSR Gorbachev was trying to dismantle a
bureaucratic and centralised system which until then had impeded the
creation of any collaboration between military and civil industry. In
1987, while in the USA millions of computers were already active, in the
USSR plans were still being made to produce only a few tens of thousands
per year. At the moment of Gorbachev’s inauguration, the computer-gap
accumulated by the USSR was by then estimated at 10-15 years. It was
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therefore not by chance that in his speech to the 23rd Congress of the
CPSU Gorbachev indicated the ambitious objective of reducing this gap
by 1990.° In the USSR, more dramatically than in the USA, it was
becoming evident how the diffusion of technological innovation in civil
production in the field of leading technologies (semiconductors, comput-
ers, the aeronautical industry) had progressively reduced the role of
military spending as a driving force in innovation. As we know, the USSR
has not stood up to this challenge.

Butfor the USA too the problem arose of reviewing their own military
industrial policy. The Clinton administration has in fact had to admit the
impossibility of maintaining world leadership as a superpower without
pursuing technological leadership in the civil field. In this context, what
was discussed for decades only on the theoretical plane, was translated
into a strategy, that of dual-use, which admitted the growing dependence
of the defence sector on technologies developed for civil uses.® Due to this
acceptance of the facts, in 1994 adecisive turn was taken in the US system
of defence supplies, when the Ministry of Defence no longer recognised
the supremacy of military specifications and standards over those of civil
industry. The objective of the American federal government is therefore
no longer that of promoting innovation through military projects, but
rather that of “facilitating the introduction of commercial technologies
into military systems.”’” But such a choice implies the encouragement of
research and development of all applications and productions of new
technologies by civil industry, with the consequent abandonment of
costly and useless military prototypes.® For the USA military power is
thus once more becoming subordinate, as on the eve of their entry into the
First World War, to the civil productive system.’

But the promotion of productive capacities in high technology for
civil use has international military implications today which the indi-
vidual states are not able to govern. On the one hand every advancement
onthe road of the scientific and technological mode of production implies
an ever greater circulation of information on technical and scientific
progress throughout the world. On the other hand the disappearance of
the barriers which for decades have hindered the free circulation of the
fruits of technological innovation risks accentuating the problem of the
proliferation of the most advanced military technologies in those coun-
tries which, aspiring to a policy of power, constitute the principle
breeding-grounds of instability.

In this context Europe is called on to fulfil a crucial role. It must
choose between two alternatives: to become a colony both on the
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technological and on the political and military plane, or to provide itself
with adequate institutions to become an active and positive player in
international politics.

The Future of European Foreign Policy and the French and German
Reason of State.

In a world where security threats are multiplying and the power of a
state is not measured simply in terms of military capacity, but also
economic capacity and innovative potential, the European states taken
individually have no future. The Europe of the nation states has long lost
military leadership, and is worryingly behind in technological innova-
tion. Whereas at the end of the eighteenth century the industrial revolu-
tion had radiated out into the world starting from Europe, the revolution
in high technology migrated first to America and then to Asia starting in
1945.

France and Germany, which alone in Europe have attempted in the
post-war period to defend first their own military sovereignty and second
their scientific and technological leadership, are today faced with a
choice: to contribute towards the effectiveness of the European Union’s
foreign and security policy, thus definitively putting national aspirations
in second place, or to resign themselves to an inevitable decline.

Within ten years France will no longer be among the first ten world
economic powers and perhaps noteven among the major nuclear powers,
while the future of Germany is linked to the development of the situation
on its eastern borders.

Faced with this prospect, Chirac’s conclusion has been that only by
playing a role of initiative in the military field at European level, can
France guarantee herself a future of peace and prosperity.'® It is in this
perspective that the French decision was developed to reform national
service and concentrate resources on adapting the policy of nuclear
dissuasion to a still-changing world context. A dissuasion which clearly
cannot fail to take account of the needs of neighbours, and primarily of
Germany'": “The European dimension is inevitable primarily for our
traditional armed forces, which must be able to intervene whenever
necessary in a European and inter-allied context. The professional army
of tomorrow, in terms of mobility and availability, will allow us to
respond better to our security needs, but also to those of Europe and the
Atlantic Alliance. But the European dimension also appears in the field
of nuclear dissuasion... It is not a question of replacing American
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dissuasion with a French or Franco-British guarantee. We want rein-
forcement of global dissuasion. This cooperation belongs to the perspec-
tive of global dissuasion. It is a question neither of unilaterally enlarging
our dissuasion nor of imposing a new treaty on our partners. It is a
question of drawing all the consequences of a community of destiny, of
a growing interaction of our vital interests. Taking account of the
difficulties which exist on this terrain in Europe, we do not propose a
ready-made formula, but a gradual progress, open to partners who wish
to commit themselves with us... It is necessary to put an end to what is
perceived by the rest of the world as European impotence.”

This admission of the growing complementarity between French,
European and world interests would seem to prelude a definitive admis-
sion of the need to overcome absolute national sovereignty. But this step
is hard to take for one of the custodians of the vestiges of national
sovereignty, as is the President of the French Republic. Chirac’s objec-
tive, as it comes through in his speech, is to take all those decisions which
also leave his successors, even in a changing context, a sufficient and
autonomous margin of manoeuvre in the international field.

In Chirac’s analysis the European vision continues to include the
prospect of France as “a power with a world vocation,” capable of
contributing to the good organisation of “a truly multipolar world,” in
which it is not clear if one of the poles is to be France or Europe.

President Chirac’s proposal to reform national service is emblematic
of the contradictions and weakness in which the nation state is caught
even as regards the abolition of conscription. In fact, while on the one
hand Chirac recognises the inadequacy of conscription, on the other hand
he fails to respond fully to the need to replace it with an institution which
educates the citizen to the new dimension of collective security. This
ambiguity is evident in this passage from the speech in which, on the 28th
May 1996, President Chirac announced to the French that “traditional
conscription no longer responds to the needs of a modern army in a great
modern country.” Chirac went on as follows: “In the past century
conscription has mixed young people from all conditions and all regions
in the brotherhood of the barracks. If national service has progressively
become inadequate, it is my duty to defend the republicanideal it pursues,
which is an ideal of equality, solidarity and patriotism. Itis for this reason
that I hope that every young person without exception, on coming of age,
experiences an encounter with the nation. This encounter will allow a
general balance to be drawn of the level of education reached by French
youth. Its aim will be to open up new ways to favour the inclusion of
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young people in difficulty. It will be an occasion for civic information on
how our democracy and institutions function, on respect for the rights of
man, on the imperative of our security. During these days the young
people can be offered different forms of service which they can voluntar-
ily undertake. The duration of this voluntary service will be variable: nine
months or perhaps less, depending on their chosen area of service.”
Voluntary service can be in the following fields: reinforcement of
security (army, gendarmerie, police, environmental protection and fire
brigade), strengthening of national solidarity relative to public health
(local social provision, hospitals, schools, various associations), and
international cooperation.

Thus, by proposing a national civilian/military service that is volun-
tary and no longer obligatory, Chirac implicitly admits the weakness of
the French state. For some time France has no longer been the appropriate
state context to promote the universal ideals of the French revolution or
to forge, through the army and school, the soldier-citizen necessary to the
nation-states to pursue their respective reasons of state. France, like other
European countries, no longer has the moral and political authority to
oblige and convince its own citizens to serve their own country in a
disinterested way.

Concerns about how the world order is evolving following the end of
the Cold War also underpin the reflections of members of the German
government. The end of the confrontation between military blocs, after
an initial hope of greater security for all peoples, has opened the way to
a series of dramatic local conflicts and to the risk of a new phase in the
proliferation of weapons of total destruction. Germany is the country
most interested in stabilisation of the world context. As Minister Riihe
recognised, “The era of power politics is finished in Europe. The name
of the enemy today is instability and the strategies to defend oneself from
it must not be designed for military confrontation, but to promote
integration... The eastern border of Germany is also the border between
stability and instability. This border cannot last for long. Either we export
stability or we will import instability.”'? But while waiting for the reform
of NATO and the completion of the political unification of Europe,
Germany aspires to fulfil a military role on a level with its economic
power. For this reason Minister Riihe declares it impossible to dismantle
the system of conscription, which gives the Bundeswehr the possibility
of mobilising 340,000 men in peacetime and 700,000 in case of war. This
view is however in blatant contrast with the current tendency of German
youth to prefer civilian to military service: the number of conscientious
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objectors is now greater than the number enlisted.

Itis in this complex context that France and Germany have expressed
the intention of putting the common foreign and security policy at the
centre of the revision of the Treaty of Maastricht. But while Germany
aims for the objective of the federal political union of Europe, France puts
the emphasis on the reinforcement of the role of the European Council in
the area of defence, therefore keeping to the ambit of intergovernmental
politics. France on the one hand does not want to renounce its own
sovereignty in the nuclear field, but on the other knows it cannot do
without Europe to lend credibility to its own limited force of dissuasion.
Germany declares it does not want to assume nuclear responsibilities, by
means for example of a form of concerted nuclear policy with France, but
at the same time knows it cannot renounce the French nuclear umbrella,
it cannot abolish conscription without having the European guarantee,
and it is tempted to reinforce its status as a medium power by becoming
part of the UN Security Council.

At the moment the USA is manifesting the intention of diminishing
their military — and nuclear — presence in Europe, the destiny of Euro-
pean security seems to be temporarily returning into the hands of the
former European powers, which however show themselves inadequate to
absolve this task and oscillate therefore between the temptation to pursue
over-ambitious independent national policies and resignation to a role
subordinate to American policy. But the risks linked to nuclear prolifera-
tion and local conflicts, with increasingly disruptive consequences on the
level of balances and security, even in regions bordering on the Union,
now make both the national way and that of subordinate to America very
risky. Thus the French and German calculation of reason of state must
keep open a third way, the European way, to guarantee the French and
Germans more chance of having a role in defining the new context of
world security. The problem therefore becomes that of establishing if at
this moment it is enough to simply keep this way open, or if instead it is
not necessary to accelerate the creation of a real federal state provided
with all the powers relating to foreign and security policy."

Franco Spoltore
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1996, and by Minister of Defence Volker Riihe at the John Hopkins School for Advanced
International Studies, 30th April 1996.

13 The French Foreign Minister, Hervé de Charette, said of the role of the European
Parliament and national Parliaments, that it was a question of “establishing how to ensure
popular representation in a system in evolution” in which “the European Union is not yet
the United States of Europe” (Séminaire Franco-Allemand, joint press conference, Paris,
2nd October 1996). The probem, for foreign and security policy too, consists precisely in
these terms: are France and Germany working for a transition towards the United States of
Europe or to maintain this dangerously ambiguous situation? This ambiguity is not resolved
by the declarations and positions assumed by France. Minister Hervé de Charette does not
for example see the contradiction between considering it normal that the process of
European unification should lead to the drawing up of a European Constitution with the
contribution of both national Parliaments and the European Parliament, and excluding a
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European state outcome when he calls the United States of Europe a dangerous utopia.
(Speech by the Minister for Foreign Affairs, M. Herve de Charette, on The Franco-German
Relationship, Berlin, 7th October 1996).
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Federalist Action

FOR A EUROPEAN CONSTITUENT ASSEMBLY *

1. It is well-known that the degree of Euro-enthusiasm among the
governments of the Union is very unequal. While the consensus to carry
out EMU by the fixed date seems established, the same is far from being
true for the reform of the Union’s institutions. Some governments
sincerely believe, on the basis of experience, that it is necessary to go
beyond the intergovernmental decision-making mechanism, extend the
scope of majority voting and democratize the Union. Others are squarely
against. This is why the IGC is utterly incapable of finding an agreement
on any important institutional issue. The foresight of such incapacity
prompted the idea of the core, to be formed by the countries whose
governments are ready to proceed, thus pushing the others — or part of
them — to follow suit.

2. The idea of a core makes sense only if it falls in one with that of the
foundation of an embryo of a European Federal Union, involving a real
transfer of sovereignty from the member-states to Europe — albeit, in a
first phase, limited to the economic sector. Yet few, if any, of the
governments involved are ready to acknowledge this truth. Many of them
hide behind the meaningless formula of “reinforced co-operation,” as if
the recent European events were not proof of the outright failure of the
method of intergovernmental co-operation as such. As a matter of fact, if
the goal of a real transfer of sovereignty from the member-states to
Europe (the foundation of a European Federation) is lost sight of, and
thus any clear perception of where the breaking-point in the negotiations
should lie vanishes, everybody comes unwittingly to accept the logic of
compromise, of akind which means surrendering to the tactics of the anti-

* Reflection document presented by Francesco Rossolillo, President of the European
Union of Federalists, to the Federal Committee of the UEF, in session at Luxembourg, 30th
November-1st December 1996.
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Europeans. As long as things stay as they are now the building of a core
is highly improbable.

3. However, a democratic and federal reform of the institutions of the
Union is urgent. EMU is set to be established by 1999, and it is un-
thinkable that it can function for long without a real economic govern-
ment of Europe and a strong degree of popular legitimacy. The enlarge-
ment of the Union cannot wait. The stalemate in the IGC cannot be
indefinitely accepted by a part of the governments involved, even if
almost all of them (with the exception of Chancellor Kohl) do not see how
they can exit the crisis. Tensions between the European governments are
set to grow stronger and stronger. A major crisis is impending which, if
it not adequately met, will give rise to disastrous consequences.

4.The truth is that a European Federation, either as a core orin a larger
context, will not come about without the support of the people. Europe
cannot be created by conquest, nor imposed by an external power. It can
only be the result of the exercise of the constituent power of the people of
the European nations. This does not mean that governments have no
decisive role to play. Some of them are decidedly Europe-friendly. But
alone they are not strong nor determined enough to consent the necessary
abandonment of sovereignty. In the face of a crisis, the only way out for
the most conscious of them would be to appeal to the people by calling
a European Constituent Assembly. Such a body could be the same as the
new European Parliament to be elected in 1999 (provided the election
ensues after an electoral campaign focused on the task of founding a
European federal State and giving it a constitution), or a part of it, or an
assembly made up of members of the European Parliament and members
of the national Parliaments, or an assembly elected by the people
expressly to perform this task.

5. It has to be added that the political nature of the Union that will
emerge from the events of the coming years will not depend exclusively
on the kind of institutional settlement agreed, important as it will be. A
real transfer of sovereignty is mainly a question of consensus, of whether
the main theatre of political confrontation is shifted from the nations to
the Union. Hence the nature of the European Union of the future will be
strictly linked with the way in which it has come about. An act of
foundation consisting in the expression of a strong popular will can
breathe life even into partially flawed institutions, while good institutions
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not supported by popular consensus would risk to remain empty shells.
We will have no European federation provided with a real legitimacy
without a constituent act accomplished ultimately by the European
people.

6. It is objected that public opinion is not yet ripe, that euro-sceptical
attitudes are common among the citizens in all European states. Public
opinion reflects, at least in part, the short-sightedness and timidity of
governments and national political parties, who focus their attention on
petty national issues and shrink from posing the European problem in its
real terms. This attitude is strongly amplified by the media. All of them
have actively contributed to spread an image of Europe as a bureaucratic
monster, from which the citizens must only defend themselves, and not
as a great task they are called upon to realize. Public opinion is largely
nationalized. Thus we seem to be in a vicious circle. The timidity of the
governments feeds inertia in public opinion and viceversa.

7. Were this the whole story, Europe should be doomed to an
inevitable failure. In fact history has witnessed innumerable radical
changes, in which ideas— which as such have no power — have defeated
the powers that be: and each of these changes has come about by breaking
a vicious circle. As a matter of fact, the necessity of a political unity of
Europe looms in the consciouness of citizens, if indistinctly, in spite of
the smoke-screen put up by national politics and the media. The people
of the European nations is maturing. In normal times it is dormant, but in
the face of a major crisis it could become aware of its own identity, be
mobilized by an active minority and become a decisive actor in the play.

8. For this to happen, someone has to take the initiative before the
crisis comes, and begin to spread the appropriate watchwords. The
federalists are those who are called upon to play this role. They must
undertake a campaign in favour of a European Constituent Assembly.
Their endeavour will be unpopular at first, or at least meet indifference.
Their goal will hardly be understood. Their work will go unnoticed as
usual, like that of the Hegelian mole, digging underground tunnels
beneath the castles of power, thus undermining their foundations. But the
federalists incur the destiny of all innovators, who must not take stock of
the state of public opinion as it is, but try patiently to change it. If their
cause is right, they will gradually be understood and supported, find
powerful allies and finally succeed in their undertaking.
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